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The Citizen-Soldier In The Age Of 
Aquarius: Does He Have A Private Life? 


Lieutenant James Webster, JAGC, USN* 


How extensive is the relinquishment of personal rights when 

a citizen dons the uniform? While there is no longer agreement, 
if indeed there ever was, Lieutenant Webster suggests that, in 

a domestic context, the personal rights and liberties of the 
citizen-soldier coincide very closely with those of the non- 
military member. To illustrate his conclusion, he carefully 
evaluates the Department of Defense Equal Opportunity in 
Off-Base Housing Program, suggesting that the Department 

of Defense has overstepped its authority in determining where 
Armed Forces personnel may reside domestically. 


Enlistment is a contract; but is it a contract which changes 
the status. Like marriage, in which neither husband nor wife 
can unilaterally withdraw after entering the relationship, the 
enlistment changes the status of civilian to soldier until re- 
leased.** 


OUR AMERICAN IDEALISM has so long deemed the maintenance 
of a standing army repugnant that only after this century’s two genera- 
tions of world war and prolonged international tension have we finally 
been convinced that a standing army is necessary for our continued sur- 
vival. Even this reluctant concession might never have been made had we 
not entered the nuclear age, where strategic thinking places a premium on 
the “forces-in-being” and scoffs at Reserve-mobilization concepts.’ Hence, 
the American standing army. 

Central to the thesis herein is the tenet that this “standing-army” com- 
promise between American ideals and international realities is a novel phe- 
nomenon in our society. America has had millions of its citizens under 
arms before—but never millions in peacetime, which is definitionally the 





*Lieutenant Webster is currently serving as the Assistant Staff Judge Advocate at 
the Naval War College, Newport, Rhode Island. He received the B.A. degree from 
the University of Detroit in 1967 and the J.D. degree from Notre Dame Law School 
in 1970. 

**Hamley, J. in Wallace v. Chafee, 451 F.2d 1374, 1378 (9th Cir. 1972). 

1. See H. Kissincer, Nucteak WEAPONS AND Foreicn Po icy 86, 91 passim (1957). 
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environment of the standing army. Just recently created in 1947 as the Na- 
tional Military Establishment? and now known as the Department of De- 
fense,® America’s standing army lacks the administrative and conceptual ex- 
perience its longer-lived foreign counterparts enjoy.‘ 

The thesis herein follows: necessarily those who administer the 
Department of Defense have been forced to borrow from the only heritage 
available to them—the operation of large military forces during wartime. 
This wholesale borrowing is understandable, certainly predictable. But it is 
not in every case warranted. That which may be done in war may not al- 
ways be done in peace. Moreover, military and strategic concepts learned 
in war are not always easily adapted to peacetime situations, no matter 
their seeming applicability. 

Whether this sometimes inartful borrowing has contributed to certain of 
the social and military policies currently in the public eye is conjecturable. 
Probably less subject to debate is the conclusion that the primary evil reg- 
istered by the unreflective juxtaposition of wartime policies to peacetime 
situations is the truncation of personal rights enjoyed by the millions of 
men and women who comprise the Armed Forces. While it is an accepted 
fact of life that those in military service cede to their superiors (and to 
each other) a certain portion of the control of their lives for the common 
good, in twentieth-century America it is no longer widely agreed how far 
this concession runs. 

That the enlistment contract—or induction ceremony or oath of commis- 
sioning—does work a change in status is undoubted. But such an assertion 
asks more than it answers. How much a change and under what circum- 
stances? Since it is now clear that the civilian does not shed every prereq- 
uisite of that status on his entry into the Armed Forces, acceptance of such 
unqualified statements without reference to the facts and legal theories un- 
derlying each situation is not required. 

Unfortunately, the Department of Defense, through a process of 
centralization consistent with other developments since its creation, has ini- 
tiated programs uniformly applicable throughout the services which appar- 
ently rely on such absolutist positions to the consequent detriment of its 
members. Determining what kind of insurance a serviceman must have on 
his car,° where he may go for recreation,® when he may marry,’ and where 
he may live,* the Defense Department’s ambitious endeavors circumscribe 





See the National Security Act of 1947, § 201(a), 61 Stat. 499. 

. 10 U.S.C. § 131 (1970). 

. See, e.g., S. HUNTINGTON, THE SOLDIER AND THE STATE 19 passim (1957). 

. DoD Inst. 1344.1 of Jan. 21, 1972, Subj: Solicitation and Sale of Insurance on De- 
partment of Defense Installations, with modifications as contained in SECNA- 
VINST 1740.2A of Oct. 20, 1969, Subj: Personal Commercial Affairs. 

. Tri-service regulation, Subj: Armed Forces Disciplinary Control Boards, imple- 
mented for the Navy by BUPERSINST 1620.4A of Jan. 11, 1972, same subject. 

. See notes 71-80, infra, and accompanying text. 

. DoD Inst. 1100.16 of Jan. 20, 1972, Subj: Equal Opportunity in Off-Base Housing 
Program [hereinafter DoD Housing Inst.]. 
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to a great deal the serviceman’s control over his own life. An attempt is 
made herein to demonstrate that, in at least this last area—in regulating 
his choice of housing through the Equal Opportunity in Off-base Housing 
Program—and in conceptually related areas,° DoD has overstepped the 
boundaries of permissible regulation of servicemen’s lives.’° 


THE EQuaL OpporTUNITY IN OFF-BAsE HousiNnG 
PROGRAM AND THE Civit Ricuts Act OF 1968 


The drive for racial equality has been one of the principal forces on the 
domestic scene since the early fifties. Though the principal institutional ar- 
chitect of this movement has been, of course, the Supreme Court, the Con- 
gress, given this lead, has enacted pervasive legislation which fills the in- 
terstices left by the Court’s “civil rights” decision making. Each 
Administration has solicited passage of this kind of legislation. 

As a result of the active involvement of all the branches of the Federal 
Government and by the express fiat of the Congress,’' every Federal agency 
is charged with assisting in achieving equal opportunity for all Americans. 
As the largest and best equipped of these agencies, the Department of De- 
fense is properly called to contribute its weight to the national effort by de- 
manding equality in the many areas in which it operates. The most signifi- 
cant impact its equalization efforts can have, though, is on itself—that is, 
in the area of personnel relations, because the “enlistment contract” it has 
with its “employees” in effect establishes it as a society within a society. 
Such efforts are bound to be more effective in a society of three million 
than in one of 200 million. 


Recounting the necessity of achieving racial equality, particularly in the 
Armed Forces, is hardly necessary here; nor need we undertake an exami- 
nation of the question whether racial discrimination against servicemen and 
women is so invidious as to justify use of DoD resources to combat it. Dis- 
crimination is evil and destructive; where it protrudes into public life, it is 
also unlawful. Those entrusted with operation of the Defense Establishment 
must make every effort possible to eliminate it with every lawful mecha- 
nism at their disposal. 


Nothing herein is intended to suggest the contrary. What is sought, how- 
ever, is an analysis of DoD authority in the context of the Housing Pro- 
gram which, for the reasons discussed below, has ramifications not only 
throughout the civil-rights area but generally for the whole of the service 
member’s private life.** 





9. Freedom of speech problems constitute an obviously related area which is beyond 
the scope of this work. For an excellent discussion, see Mommer, Free Speech: 
Prior Restraint in the Military Upheld, 26 JAG J. 117 (1971). 

. The Equal Opportunity in Off-Base Housing Program applies both in the United 
States and overseas; the text below makes clear that the commentary here is di- 
rected at the domestic operation of the Program. 

. 42 U.S.C. §§ 2000d-2000h-6 (1970). 


. Previous discussions of the serviceman’s right to a private life include Murphy, 
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The reason for this pervasiveness comes from the extensive reach of the 
Program: to the very home where the service member lives. That was the 
intent of then Secretary of Defense McNamara when he ordered the inau- 
guration of the prototype of the Housing Program in 1967 in the Washing- 
ton, D.C., area. Having determined that: 

housing discrimination is producing problems which are detrimental to the morale 

and welfare of the majority of our Negro families in the Andrews AFB area, and 

thus to the operational effectiveness of the base, 
Secretary McNamara instructed the Service Secretaries to prohibit service 
members to enter into rental agreements with discriminatory landlords in 
any area lying within a 3-and-1/2-mile radius of Andrews AFB.** 

The selection of the Washington, D.C., area as the initial proving ground 
for the Program is, at this juncture of its subsequent rapid development, no 
longer directly material. It is interesting to note, however, that no law, Fed- 
eral or State, prohibited discrimination in the sale or rental of housing in 
the area where Secretary McNamara ordered establishment of the 
Program." 

Notwithstanding the uncertain legal grounds underlying the Program’s 
inception, it has in half a decade expanded to global dimensions through is- 
suance of DoD Instruction 1100.16 of 20 January 1972 which shapes the 
Program in its most recent form. Applicable to military personnel every- 
where and to DoD civilian employees assigned to an overseas installation, 
the Program: 

intends to assure that DoD personnel have equal opportunity for available housing 

regardless of race, color, religion or national origin. This includes the objective of 

eliminating discrimination against DoD personnel in off-base housing. This is not 
achieved simply by finding a place to live in a particular part of town or in a par- 
ticular facility for a person from a minority group. It is achieved only when a per- 
son who meets the ordinary standards of character and financial responsibility is 
able to obtain off-base housing in the same manner as any other person anywhere in 


the area surrounding his installation, without suffering refusal and humiliation be- 
cause of his race, color, religion or national origin.15 


The Instruction seeks to implement Program objectives by arming a local 
installation commander with considerable authority to impose “restrictions” 
that once imposed prohibit any affected member ** from entering into a 





The Soldier’s Right to a Private Life, 24 Mu.L.Rev. 97 (1964); Quinn, The 
United States Court of Military Appeals and Individual Rights in the Military 
Service, 35 Notre Dame Law. 491 (1960). 

. SECDEF Memo of Jun. 22, 1967, Subj: Unsatisfactory Housing of Negro Military 
Families Living Off-Post in the Andrews Air Force Base Area. 

. The Maryland General Assembly had resolved that the Defense Department should 
move to end racial discrimination in the sale or rental of housing to military fam- 
ilies in the State. Joint Resolution of the Maryland General Assembly No. 47, 
May 4, 1967. 

. DoD Housing Inst., para. IV(B). 

. For ease of reference, “affected members” herein means all military members and 
those civilian DoD employees assigned to an overseas installation. Id., paras. 


TI(A), (B), I (1. 
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rental or lease agreement for, or from residing in, a rental facility 1‘ whose 
operator has not, upon request, executed an assurance of nondiscriminatory 
policy adequate to entitle the facility to listing in the command’s housing 
referral office.** Even if such an assurance required for listing a facility has 
been given, a local commander may prohibit affected personnel from enter- 
ing into a rental, lease, or purchase agreement at the off-base housing facil- 
ity, or from residing therein, if the facility’s operator is “found” to engage 
in discriminatory practices. Restrictions remain in effect, in the former cat- 
egory, until an adequate assurance is obtained or, in the latter, for at least 
180 days and until the offender recants by offering the unit or facility in- 
volved to the aggrieved DoD member or his counterpart and executes an 
assurance of future nondiscriminatory practices. 

From the original brief Secretarial memorandum to the present Instruc- 
tion, the Program has obviously become far more sophisticated in its ap- 
proach to the problem of off-base discrimination. The new Instruction is 
particularly effective in closing the largest loophole left by its 
predecessor; ** by forbidding personnel to “reside” in discriminatory facil- 
ities, it prevents circumvention by the simple expedient of the service mem- 
ber’s spouse’s execution of the rental, lease, or purchase agreement. Though 
the Instruction by this tack seems to have greatly enlarged the sphere of 
operation of the Program, it is clear that the new restriction is different 
only in degree from that in the previous Instruction and therefore repre- 


sents simply more, not new, reaching into the service member’s personal 
life to regulate his power to contract and should be viewed as generically 
similar to the choice-of-housing restriction which has been imposed since 


1967. 


The new Instruction is unlike previous Program directives because of its 
greater reliance on statutory and judicial developments in the “fair hous- 
ing” field since 1968. In particular, the Instruction attempts to exercise au- 
thority purportedly granted to the Department of Defense in Title VIII of 
the Civil Rights Act of 1968.°° 

A specific statutory grant of authority to operate in the sensitive choice- 
of-housing area would indeed go far toward legitimatizing DoD “fair hous- 
ing” efforts. There is, unfortunately, no such authorization. DoD does rely, 
however, on one portion of the Civil Rights Act of 1968 which provides 

All executive departments and agencies shall administer their programs and activi- 
ties relating to housing and urban development in a manner affirmatively to further 


the purposes of this subchapter and shall cooperate with the Secretary [of HUD] to 
further such purposes.?+ 





17. Defined in the Instruction as one having five or more rental units. /d., para. 
TII(K). 

18. Id., para. IV(B) (2). 

19. DoD Inst. 1338.15 of Sept. 24, 1969, Subj: Equal Opportunity for Military Person- 
nel in Off-Base Housing Program. 

20. DoD Housing Inst., para. IV(A) (1). Title VIII is codified at 42 U.S.C. §8§ 
3601-3631 (1970). 

. 42 U.S.C § 3608(c) (1970). 
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On. its face, the statute does not constitute specific authorization to con- 
duct the DoD Housing Program. The position of the drafters of the DoD 
Instruction obviously is that, to the extent this legislation underlies the 
Program, such action is warranted by fair inference from the provision. 

Yet, analysis of the total Civil Rights Act package, the circumstances sur- 
rounding its inception, and the applicable legislative history leave the valid- 
ity of that view open to question. This section is, after all, but a subpara- 
graph in one provision of a sensitive, complex bill ** that competed for the 
domestic attention of a Congress beset with foreign problems ranging from 
a captured Pueblo, to an enemy-inflicted setback in the Tet offensive, to 
newly found evidence that undermined the sanctity of the Tonkin Gulf reso- 
lution. Unsurprisingly, not one comment was made on this subparagraph 
during the long filibuster of the 1968 Act.?* 

In that light, the DoD position becomes tenuous at best; for certainly its 
interpretation of the general language in Section 3608(c) would make it 
one of the most important provisions in the whole Act. The DoD argument 
suggests that, while Congress balked at initiating legislation that would af- 
fect Americans generally, it was troubled not at all at imposing even more 
far-reaching legislation on those 5.5 million Americans employed by the 
Federal Government.”* 

The DoD view of authority awarded in section 3608(c) is, moreover, 
antithetical to the general rationale of the housing provisions of the Civil 
Rights Act of 1968.*° The limited burden established there is placed on the 


landlord: he may not racially discriminate in purveying housing. The DoD 
program, on the other hand, places the burden on the tenant—it restricts 
his choice of housing. Even after allowance is made for an argument that 
the Act places the burden of compliance on the landlord for ease of en- 
forcement, it is apparent that the substantial difference in emphasis makes 
reconciliation of the DoD program with the legislative program extremely 


difficult. 





22. Reciting in complete detail the development of the 1968 Civil Rights Act would 
necessitate a thorough review of most of the proposed civil-rights legislation of 
the mid-Sixties. An indication of this fact—and of the resulting complexity—may 
be viewed in simple examination of the Titles of the 1968 Act, which prohibit in- 
terference with federally protected activities; make illegal interstate travel to in- 
cite a riot; define the rights of Indians and establish jurisdiction over crimes on 
Indian country; forbid racial discrimination in the sale or rental of housing and 
intimidation in fair-housing cases; and outlaw the manufacture and instruction in 
the use of incendiary weapons. See 82 Stat. 703 (1968). 

. The various bills were debated extensively during the long filibuster which ended 
with Senate approval of the Act on March 11, 1968. See 114 Conc. Rec. 5992 
(1968). The legislative process which produced the bill, though lacking adequate 
history elsewhere, is accurately documented in the Record. See id., 2984 passim. 

. Figures for civilian and military employment are rounded off for ease of reference. 
See U.S. Gov't, Budget, Appendix for Fiscal Year 1973 at 279 (1972); Bureau of 
the Census, Statistical Abstract of the United States 389 (1971). 

. See generally, 42 U.S.C. $$ 3601-3631 (1970). 
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Finally, even assuming, arguendo, the soundness of the DoD interpreta- 
tion, the apparatus it sets up to administer the Housing Program is incon- 
gruent with the carefully defined judicial processes laid out in the Act. 

The burden of obtaining compliance rests, in the former, on the ag- 
grieved tenant, who may initiate a complaint to the Secretary of the 
Department of Housing and Urban Development.** Within 30 days, the Sec- 
retary may endeavor to obtain voluntary compliance by the allegedly dis- 
criminatory landlord.*’ Failing that, the aggrieved tenant may initiate a 
complaint in the appropriate district court, where he shoulders the burden 
of proof.** Only upon the court’s determination that the landlord has broken 
the law may sanctions, either equitable or monetary, be imposed.*° 

For this judicial process, DoD Instruction 1100.16 substitutes administra- 
tive procedures which completely reverse the burden of establishing a viola- 
tion of the Federal housing laws. Unlike the legislative process, the DoD 
Housing Program does not even require the initiation of a complaint by an 
aggrieved service member.*° At a “suspected discriminatory act,” the local 
commander must make a “preliminary inquiry,” (during which the accused 
landlord may present his side—at an informal hearing if he desires) “to 
indicate whether discrimination exists.” ** 

If the inquiry does not “support” the charge of discrimination, no fur- 
ther proceedings are had.** Similarly, if it does “support” the charge and 
the landlord agrees to execute assurances of future nondiscriminatory treat- 
ment and rents a unit to the aggrieved member or to one similarly situated, 
no further proceedings are had.** 

If, however, the inquiry “supports” the charge of discrimination and re- 
lief of the above nature is not obtained, then the local commander is 
obliged to take further action. Interestingly, the Instruction outlines two sit- 
uations where such additional action is required. In one case, the instruc- 
tion provides: 

If the preliminary inquiry supports the complainant’s charge of discrimination, but 

not unlawful discrimination, . . .34 
and appropriate relief is not obtained, then the restrictions are nevertheless 
to be imposed, but the complaint is not forwarded for additional considera- 
tion by any other activity. 

The Instruction also provides for a second situation where discrimination 
is “found”: 





26. Id., § 3610(a). 
ae 
. Id., § 3610(d), (e). 
. Id., § 3612(c). 
. DoD Housing Inst., para. IV(B) (1). It does, obviously, call for initiation of an in- 
quiry when a complaint has been received. 
. Id., paras. IV(B) (1), V(B) (2). 
. Id., para. V(B) (2) (a). 
. Id., para. V(B) (2) (b). 
. Id., para. V(B) (2) (c) (emphasis supplied). 
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If the preliminary inquiry supports the complainant’s charge of discrimination; it is 
determined to be unlawful discrimination; . . .°5 


and appropriate relief is not obtained, then restrictions are imposed and 
the complaint receives further processing by the local command prepara- 
tory to its forwarding of the complete record of the case for further han- 
dling by the Department of Housing and Urban Development. 

A comparison of the administrative processes of the Program, particu- 
larly these two provisions, invites the conclusion that Title VIII of the Civil 
Rights Act of 1968 stands in no wise as the kind of support drafters of 
DoD Instruction 1100.16 envisage for their Housing Program. On the con- 
trary, the Instruction’s own provisions—its very administrative structure— 
belie the argument that section 3608(c) authorizes any of the Federal agen- 
cies to control the private lives of their employees.** Insofar, therefore, as 
the Instruction relies on that law to achieve its purposes, it is without sup- 
port in the author’s opinion since the brief review here has revealed that 
there is no statutory authority in the Civil Rights Act of 1968 which au- 
thorizes operation of the Program; and that, if there were, the Program 
falls far short of substituting adequately for the judicial process established 
by the Congress in Title VIII. 

That the Act is not squarely supportive of the Program is not necessarily 
fatal to DoD control over the choice of housing of service personnel, since 
there are other, independent grounds on which the Program is claimed to 
rest. It may be, however, that the most significant result of this defect will 
be in the relationship of the Program to those civilian landlords it affects. 
Though this is not the appropriate forum to discuss all the ramifications of 
that issue, it seems certain that those few precedents which generally ap- 
prove military-department action affecting the civilian community so long 
as it is not blantantly unconstitutional are certain to be reviewed in the 
light of recent Supreme Court decisions.* 

If a local command is required to explain to a court what underlies its 
determination that a landlord, though not unlawfully discriminating, is 
nonetheless to be barred from accepting military personnel as tenants (and 
thus is being deprived of “property”), the loss of section 3608(c) as a 
meaningful support of the Program could be conclusive. 

An additional area of likely concern in such an action would be an ex- 
amination of why it is possible under DoD Instruction 1100.16 for two 





35. Id., para. V(B) (2) (e). 

36. Perhaps the most damning evidence of this conclusion is to be found in that para- 
graph of the Instruction which provides: “The fact that 42 U.S.C. 1982 and... 
[Title VIII of the Civil Rights Act of 1968] may or may not provide a remedy in 
a given case of discrimination affecting DoD personnel does not relieve a com- 
mander of the responsibility to seek equal treatment and opportunity for them and 
to impose restrictions when appropriate.” Jd., para. IV(B) (8). 

. Harper v. Jones, 195 F.2d 705 (10th Cir. 1052) (car dealership placed off-limits 
for fraudulent practices); Ainsworth v. Barn Ballroom, 157 F.2d 97 (4th Cir. 
1946) (dancehall placed off-limits for immoral and unsanitary conditions). 





JAG Journal e XXVII 


commanders in the same local area to make independent inquiries into al- 
legedly discriminatory practices and arrive at opposite conclusions respect- 
ing the same landlord.** For example, if military members of two different 
services, seeking residence in a large apartment complex, are denied accom- 
modation and thereafter lodge complaints with their respective com- 
mands, it is possible each may conduct its own inquiry and take different 
positions as a result thereof. Such a strange and awkward outcome would 
result from the Instruction’s lack of a provision for joint or single-service 
responsibility for implementation in a local area. Such a procedure as con- 
tained, for example, in the triservice regulation establishing the Armed 
Forces Disciplinary Control Boards could easily have been inserted.*® 

In any event, a landlord’s suit complaining in a civil court of a lack of 
authority to issue DoD Instruction 1100.16 is not directly connected with 
the instant question: Does the Instruction’s restriction on choice of housing 
fall into one of those areas where DoD may lawfully operate to control 
servicemen’s private lives? For an answer to this question, it is necessary 
to examine the general authority to direct the activities of military person- 
nel. 


CONSTITUTIONAL BASES OF CONTROL 


Having concluded that the 1968 Federal fair-housing legislation does not, 
by itself, support the DoD’s extension of control over the service member’s 
right to contract for his own housing, it is necessary to search for a firmer 
ground for the DoD position. This quest seemingly need not go far since 
DoD Instruction 1100.16 is, of course, a regulation generally applicable to 
the Armed Forces, properly published by the Secretary of Defense, ‘and 
does not appear to be “palpably illegal”—at least from summary analysis 
of its terms. For its violation, therefore, a service member might be 
brought to trial under a specification alleging breach of a “lawful general 
order or regulation.”*® But whether such a prosecution could withstand 
challenge is a question which requires further analysis of the constitutional 
authority over the Armed Forces and DoD’s right to use that authority to 
issue edicts controlling the private lives of military personnel. 

Both the Congress and the President are entitled to exercise control over 
the Armed Forces through their respective grants of constitutional author- 
ity. For present purposes, the relation between the two branches in the ad- 
ministration of the military services is not so relevant as the overriding 
consideration that it is the Constitution which supplies their jurisdiction. 

Congress finds its authority in the war powers clauses in article | which 





. Similar facts are assumed to underlie each complaint. 

. BUPERS Inst. 1620.4A of Jan. 11, 1972, Subj: Armed Forces Disciplinary Control 
Boards. Boards on which all the services are represented operate in defined geo- 
graphical areas to ensure uniform application of the “off-limits” authority. 

. See notes 58-80, infra, and accompanying text. 
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grant it, in short, power to declare war and accordingly to raise armies and 
navies for its successful prosecution.*' Such essentials of sovereignty hardly 
need to be enumerated, obviously, save for making express the fact of dele- 
gation to the representative body,'* which also was granted corollary au- 
thority to 


make rules and regulations for the governance of the land and naval forces.*® 


Consistent in applying their checks-and-balances philosophy, the framers 
of the Constitution balanced these delegations by according to the President 
power as the Commander in Chief.'* They also bestowed on that official the 
country’s chief-executive power, which, though perhaps not so intended, has 
come to play an important role in this Nation’s foreign affairs.*® 

Recognition of the intrinsic relation of the “war powers” to the authority 
to conduct foreign affairs is important, since realities of the twentieth cen- 
tury place great importance on the international aspects of the Nation’s 
continued existence. Concepts of strategic deterrence and fulfillmenj of in- 
ternational commitments result in the factual situations directly controlling 
the lives of nearly all Armed Forces personnel, for these are, indeed, the 
very reasons for their service.‘ Therefore, the constitutional authorities to 
raise and equip military forces and correspondingly to direct them must 
now be viewed as inseparable from the constitutional authorities to conduct 
the Nation’s foreign affairs. 


The uncontested conclusion that there are basic constitutional provisions 


applicable in general to the control of the Armed Forces leaves unresolved, 
however, the further questions of the permissible reach under them and the 
applicability of the other constitutional provisions to the exercise of the del- 
egated authority. It was, indeed, long unclear whether it was necessary that 
basic constitutional ingredients, particularly those granted in the Bill of 
Rights, be applied to those in the military service. Not until the middle of 
this century did the courts, both civilian and military, take an active role 
in defining the dimensions of these other, “personal” constitutional provi- 
sions as applied to military personnel. 





. U.S. Const. art. I, sec. 8, cl. 11-16. 

. For an interesting and prescient analysis of the relevance of the respective consti- 
tutional delegations to contemporary military jurisprudence, see Duke and Vogel, 
The Constitution and the Standing Army: Another Problem of Court-Martial Jur- 
isdiction, 13 Vanp. L. Rev. 435 (1960). 

. U.S. Const. art. I, sec. 8, cl. 14. 

. Id., art. Il, sec. 2, cl. 1. 

45. Id., art. II, sec. 1, cl. 1. See United States v. Curtis-Wright Export Corp., 299 
U.S. 304 (1936) The current controversy between executive and legislature in the 
conduct of the country’s foreign affairs receives excellent documentation in Hear- 
ings on S. 731, S.J. Res. 18 and S.J. Res. 59 before the Senate Comm. on Foreign 
Relations (hereinafter War Powers Legislation], 92d Cong., Ist Sess. (1972). 

. See War Powers Legislation 90. 
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This development appears to have begun with the Supreme Court’s deci- 
sion in Burns v. Wilson** where the Court, adhering to a cautious ap- 
proach in the review of decisions of military tribunals, nonetheless added 
to its opinion the observation that 

The military courts, like the state courts, have the same responsibilities as do the 
federal courts to protect a person from a violation of his constitutional rights.*® 
Though the decision did not contain a complete elaboration of the constitu- 
tional rights of a person properly before a military court, it ensured the 
basic applicability of at least some constitutional provisions to those serv- 
ing in the Armed Forces. 

The Court’s later decisions on the jurisdiction of military tribunals over 
civilians contributed indirectly to the expansion of learning in the area of 
constitutional rights of persons in the military services. Through the course 
of these decisions, the Court worked a perceptible narrowing of the broad 
disciplinary authority thought to be possessed by those carrying out the 
Nation’s military affairs.‘ 

O’Callahan v. Parker *® and Relford v. Commandant,” the most recent 
decisions in the strain of cases where the Court considered the extent of 
court-martial jurisdiction, are most helpful since they involve service per- 
sonnel directly. They have been subjected to enough review to mention here 
only the principle thus made applicable to our present concern for service- 
men’s personal rights: in delineating at least some of the boundaries of the 
military disciplinary system, the Court emphasized that, even when the 
serviceman is subject to trial by court-martial, it is because the Constitu- 
tion so provides, not because it does not prohibit it.** 

The military courts, meanwhile, were arriving at the same conclusion. In 
United States v. Voorhees,** the then-fledgling Court of Military Appeals 
was presented with its first full-blown opportunity to indicate its assessment 
of the extent of the applicability of constitutional provisions to those in the 
military services. The issue, presented in a first-amendment context not rel- 
evant here, resulted in the court’s handing down three opinions on the deli- 
cate subject. Chief Judge Quinn’s majority opinion contained the following 
observation: 

In view of what is said in the other opinions in this case, I think I should make it 

clear that, in my opinion, every individual in the military service is entitled to the 


same constitutional rights, privileges, and guarantees as every other American citi- 
zen, except where specifically denied or limited by the Constitution itself.54 





. 34 US. 137 (1953). 

. Id., 142. 

. McElroy v. Guagliardo, 361 U.S. 281 (1960); Kinsella v. Singleton, 361 U.S, 234 
(1960) ; Reid v. Covert, 354 U.S. 1 (1957). 

. 395 U.S. 258 (1969). 

. 401 US. 355 (1971). 

. See, e.g., 401 U.S. at 356. 

. 4 USCMA 509, 16 CMR 83 (1954). 

. Id., at 530-31, 16 CMR at 104. 
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The significance of such a statement is obvious. From Voorhees on, Chief 
Judge Quinn was saying for the court, its task in like situations would be 
constitutional interpretation—determining what the Constitution provided 
with respect to a claim of infringement of personal rights by the action of 
military authorities. 

Despite its fragmented approach to the issue, Voorhees cast doubt upon 
the old principles espousing a separate law outside the Constitution for mil- 
itary members. Leading opinions handed down since that decision confirm 
this conclusion. 

Most famous of these subsequent decisions is United States v. Tempia,®* 
where the Court of Military Appeals expressly rejected the argument 
(made at that late date by the Judge Advocate General of the Navy) that 
constitutional safeguards were inapplicable to military personnel. Faced 
with the issue of applying the Miranda exclusionary rule, the Court spent 
little time in dismissing the contention that, even if the rule were of consti- 
tutional dimensions, it nevertheless was inapplicable to service members: 


Sufficient has been said to establish our firm and unshakable conviction that Tem- 
pia, as any other member of the armed services so situated, was entitled to the pro- 
tection of the Bill of Rights, insofar as we are herein concerned with it.5¢ 


And in similar decisions the court has repeated its adherence to the posi- 
tion it took originally in Voorhees and reaffirmed in Tempia.*' 

This review, if perhaps merely pointing out what is known to a certainty 
already, nevertheless reveals that it is now a settled rule, if not settled prac- 
tice, that servicemen are to be treated in all respects as if they were not 
servicemen—except where the Constitution specifically provides for treat- 
ment in accordance with their military status. Servicemen are citizens first 
and soldiers second, unless the Constitution affirmatively reorders this 
priority. 

As with all judicial conclusions, however, application of this rule to con- 
trol of service personnel can be made only in specific factual situations. To 
aid the application, the courts called upon to make a determination of 
court-martial validity seem to be searching for a test that will demonstrate 
the nexus between military action and its sound constitutional basis in a 
particular factual framework. With O’Callahan and Relford, the Supreme 
Court seems to have devised such a test: the “service-connection” demon- 
stration. 

Lawyers familiar with military precedents recognize the term from its 
use in a different context: determinations of the validity of a lawful general 
order or regulation are made under a “service-connection”’ test. 





55. 16 USCMA 629, 37 CMR 249 (1967). 

56. Id., at 634, 37 CMR at 255. 

57. United States v. Jacoby, 11 USCMA 428, 29 CMR 244 (1960); United States v. 
Deain, 5 USCMA 4, 17 CMR 4 (1954). 
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THE LAWFUL GENERAL ORDER AS A BASIS FOR THE Housinc ProcraM 
(a) The Martin Service Connection 


A general order is, quite obviously, a directive issued by a competent au- 
thority to regulate the activities of all or a substantial portion of those 
under the control of the issuing authority. As a means of obtaining 
efficient, uniform operation of subordinate forces, the general order or reg- 
ulation, particularly when issued at the departmental level, has long re- 
ceived judicial approbation.** The Supreme Court at a very early date de- 
clared: 


The Secretary of War is the regular constitutional organ of the president for the 
administration of the military establishment of the nation; and rules and orders, 
publicly promulgated through him, must be received as the acts of the executive, 
and as such are binding upon all within the sphere of his legal and constitutional 
authority.59 


Though the general order or regulation appears to have been issued 
initially to control administrative matters, it has evolved into a primary 
means of securing a desired norm of conduct among Armed Forces person- 
nel. Its use is approved by the statutory Uniform Code of Military Justice 
provision prohibiting violation of a lawful general order or regulation.® 
The crucial qualification that the order be legal is amplified by the perti- 
nent Manual for Courts Martial provision which states that 


A general order or regulation is lawful unless it is contrary to the Constitution, the 
laws of the United States, or lawful superior orders or for some other reason is be- 
yond the authority of the official issuing it.*1 


The general order or regulation clearly is a powerful vehicle to control 
conduct and therefore is susceptible of abuse, particularly in the regulation 
of personal affairs, Arbitrary usage of any form of military authority in 
this area tends to be restricted, however, by the well-known judicial gloss 
on ali regulatory authority: any such control may be exerted only where it 
is reasonably necessary to protect the health, morale, and welfare of the 
servicemen whose conduct it regulates.®* 

This requirement stems from the Court of Military Appeals landmark 
decision in the area, United States v. Martin,®* where the Court in one of 
its earliest decisions decided that 





. United States v. Eliason, 41 U.S. (16 Pet.) 290 (1842); Gratiot v. United States, 
45 U.S. (4 How.) 80 (1846); see also Standard Oil Co. v. Johnson, 316 U.S. 481 
(1942). 

. United States v. Eliason, 41 U.S. (16 Pet.) 290, 302 (1842). 

. UCM, art. 92(1), 10 U.S.C. § 892(1) (1970). 

. MCM, 1969 (Rev.), para. 171a. 

. See, e.g., United States v. Milldebrandt, 9 USCMA 724, 726, 26 CMR 504, 506 
(1958) (concurring opinion of Chief Judge Quinn). 

. 1 USCMA 674, 5 CMR 102 (1952). 
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All activities which are reasonably necessary to safeguard and protect the morale, 
discipline and usefulness of the members of a command and are directly connected 
with the maintenance of good order in the services are subject to the control of the 
officers upon whom the responsibility of command rests.°+ 
The short-form expression of the rule, supra, conceals essentially two crite- 
ria, namely, (1) that the order be reasonably related to ensuring morale, 
discipline, and usefulness and (2) be connected to securing good order; 
they have become benchmarks for determining the validity of orders oper- 
ating in the area of personal-rights restrictions. 

Whether the conditions are met in a particular case is ultimately for ju- 
dicial conclusion, but a Secretarial determination that they are present ob- 
viously goes far toward upholding the validity of the order. In this light, 
Secretary McNamara’s original determination that housing discrimination 
in the Andrews Air Force Base area was upsetting morale and therefore in- 
terfering with the base’s operations is worth recalling.® 

Briefly, it is apparent that DoD Instruction 1100.16 is intended to stand 
on exactly the same footing, there having been an original and continuing 
Secretarial finding that racial discrimination in the sale or rental of hous- 
ing to armed services members damages their morale and therefore inter- 
feres with the smooth, harmonious functioning of the entire military body. 
Under Martin and its progeny, DoD would conclude, such a finding suffices 
to invigorate the Housing Program with validity. 

If that were all the Martin decision required, the DoD position would be 
correct. But careful analysis reveals that Martin is more important for what 
the court did than what it said; that is, the facts in that case controlled its 
resolution. The accused there was stationed on a ship operating in the Med- 
iterranean; the order he allegedly violated prohibited the bartering of per- 
sonal goods for fear of unfavorable economic and political consequences. 
The court certainly was impressed with these facts, as it continued in the 
very next sentence after that ending the excerpt above by noting: 

{T]hat the order related to accused’s disposition of personal property owned by him 
does not render it illegal. Disorders arising out of transactions between members of 
the Armed Forces and nationals of other countries can be prevented by those in 
command even though the orders issued involved limitations on transferring of pri- 
vate property. Here, at the time the order was given, the ship was en route to a for- 
eign port, where American cigarettes were at a premium and where black markets 
flourish. In view of the difficulties encountered in controlling under-cover transac- 
tions and the disorders they create, the authority of the executive officer could rea- 
sonably include any order or regulation which would tend to discourage the partici- 
pation of American military personnel in such activities.®¢ 

Signally important, therefore, to the court’s conclusion was the overseas 
context of the order violation, as the lengthy reference to the nondomestic 
circumstances makes clear. As a matter of fact, Martin is but the first of 





64. Id., at 676, 5 CMR at 104. 
65. See note 9 supra, and accompanying text. 
66. 1 USCMA at 676, 5 CMR at 104. 
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several decisions where the courts have sided with the military authorities 
in approving restrictions on the serviceman’s conduct of his private life—in 
a nondomestic context.” 

One of these areas comprises the “off-limits” authority possessed by the 
military departments. Indeed, the Housing Program is commonly miscon- 
ceived as imposing some form of “off-limits” restrictions against offending 
landlords, though, in fact, such sanctions have not been used in any of the 
directives implementing the Housing Program. (DoD officials obviously do 
not, for example, want to be in the position of forbidding a service member 
—whom they can control—from visiting his civilian-employee supervisor— 
whom they cannot—when the latter lives in a facility operated by an of- 
fending landlord. ) * 

The military courts 


> «© 


off-limits” decisions are of obvious significance 
nonetheless. And a review of these cases indicates that, in every reported 
decision involving the use of that authority, all ®* but one “ arose in non- 
domestic circumstances. Again, the courts, notwithstanding the language of 
their decisions, have limited their apparently broad holdings by virtue of 
the fact that the cases arose in the context of forbidding American troops 
to visit certain places in foreign jurisdictions. 

Also of more than incidental interest to an inquiry into the validity of 
the DoD Housing Program is the restraint often placed on one of the most 
meaningful personal rights, the choice of whom and when to marry.” 





67. There are several cases involving the validity of a lawful general order; it is not 
relevant here to discuss those contesting the authority to issue such regulations, 
since DoD Instruction 1100.16 emanates from the very highest echelon in the De- 
fense Department. It implements basic DoD policy on equal opportunity as out- 
lined in DoD Instruction 1100.15 of December 14, 1970, entitled “Equal Oppor- 
tunity Within The DoD.” Compare United States v. Chunn, 15 USCMA 550, 36 
CMR 48 (1965) with United States v. Keeler, 10 USCMA 319 (1959). 

. The hypothetical assumes a domestic context. 

. United States v. Houpe, 37 CMR 641, petition denied, 37 CMR 471 (ABR 1966) 
(Vietnam) ; United States v. Porter, 11 USCMA 170, 28 CMR 394 (1960) (Mex- 
ico) ; United States v. Giles, 16 CMR 334 (ABR 1954) (Korea); United States v. 
Bruce, 14 CMR 260 (ABR 1953) (Korea); United States v. Jones, 10 CMR 411 
(ABR 1953) (Korea); United States v. Rice, 14 CMR 316 (ABR 1953) 
(Korea) ; United States v. Sanders, 14 CMR 889 (AFBR 1953) (Korea); United 
States v. Barton, 7 CMR 848 (AFBR 1952) (leaving base in Korea without 
pass); United States v. Reynolds, 7 CMR 742 (AFBR 1952) (Alaska); United 
States v. Hartley, 1 CMR 456 (NBR 1951) (Korea); United States v. Jones, 23 
CMR 444 (ABR 1951) (Korea); United States v. Moss, 3 CMR 773 (AFBR 
1951) (Korea). The author is indebted to the United States Air Force for use of 
LITE, its excellent computer retrieval service, and in particular to E.G. Duck- 
worth, Esq., for his assistance. 

. United States v. Yeast, 36 CMR 890, petition denied, 36 CMR 541 (ABR 1965). 
The opinion assumes without discussion the validity of an order placing homosex- 
ual bars in Columbus, Ohio, off-limits but concludes the order was inapplicable. 
Id., at 906 n.3. 

. It might be noted here that military-department regulation of minimum drinking 
ages and restricting the intake of intoxicating beverages has received essentially 
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The validity of such restraints, though now seemingly settled,** had been 
hotly contested, for obvious reasons. In its first assessment of marriage re- 
straints, United States v. Nation,"* the Court of Military Appeals refused 
to pass directly on the basic issue of the validity of choice-of-spouse restric- 
tions, choosing instead to find the contested regulation overbroad."* 

After the Nation issuing authority, Commander, U.S. Naval Forces, Phil- 
ippines, had seen to the revision of the offending portions, however, the 
court was soon squarely faced with the question again. On its second re- 
view, United States v. Wheeler,’® the court upheld the validity of the reg- 
ulation, emphasizing in its opinion, as it did in Martin, the nondomestic 
circumstances surrounding issuance of the order: 

Activities of American military personnel in foreign countries may have different 
consequences from the same activities performed in the United States. . . . What 
may be relatively unimportant in an American environment can be tremendously sig- 
nificant in a foreign background. . . . [I]n our opinion, a military commander may, 
at least in foreign areas, impose reasonable restrictions on the right of military per- 
sonnel of his command to marry.*® 

What meaning do these strains of cases have for the service-connection 
requirement recognized in all of them? The answer is clear: the service 
connection shown in all these personal-right-restriction cases lay in the non- 
domestic circumstances in which they arose. Though it is not prudent to 
conclude that such factors alone constitute satisfactory demonstration of the 
required nexus, they clearly underlay all those decisions. 

Citation of the preceding cases as generally supportive of a domestic pro- 
gram which substantially affects the personal lives of military personnel is 
accordingly erroneous, if it is urged they alone uphold the program. A 
mere incantation of the required phraseology—‘“reasonably necessary to 
protect the health, morale, and welfare”—is therefore insufficient to justify 
imposition of the restrictions, for the courts have not generally approved 
such findings and consequent restrictions; they have done so only in non- 
domestic circumstances. 

Noted at the outset was the observation that internal control of the Na- 
tion’s Armed Forces is intimately related to the conduct of our foreign 





similar treatment; overseas regulation is permitted, while domestic control is not. 
Compare United States v. Manos, 17 USCMA 10, 37 CMR 274 (1967) (minimum 
drinking age in Japan upheld), with United States v. Wilson, 12 USCMA 165, 30 
CMR 165 (1961) (domestic context assumed order “not to drink” invalidated) 
and United States v. Gladfelter, No. 71 0120 (NCMR Jan. 26, 1971) (unreported) 
(minimum drinking age in Florida invalidated). Recent shifts in DoD policy on 
the control of alcoholism in the Armed Forces do not justify pursuit of precedents 
in this area. See DoD Inst. 1010.2 of Mar. 1, 1972, Subj: Policies on preventing, 
treating, and rehabilitating alcoholics and abuses of alcohol. 

. See, e.g., the Court of Military Appeals short opinion in United States v. Smith, 
12 USCMA 564, 31 CMR 150 (1961). 

. 9 USCMA 724, 26 CMR 504 (1958). 

. Id., at 726, 26 CMR at 504. 

. 12 USCMA 387, 30 CMR 387 (1961). 

. Id., at 389-90, 30 CMR at 389-90. 
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affairs.*’ The preceding review of lawful-general-order cases, it is believed, 
amply supports this view: American forces are stationed abroad in re- 
sponse to an international commitment our national leaders have made as 
part of our foreign policy. The courts have concluded, correctly it would 
appear, that it is proper reasonably to regulate the conduct of our overseas 
forces in order to assure attainment of the objectives for which they have 
been so assigned. 

Only in this context do the courts permit merely a general showing of 
reasonableness of the regulation—the reasonableness of the objective being 
presumed by the stationing abroad.‘* They have not yet authorized such su- 
perficial demonstrations in purely domestic situations. 

One restriction on the right-to-marry case expressly supports the distinc- 
tion suggested herein: before the advent of large-scale stationing abroad of 
American troops, the courts carefully circumscribed the control exerted by 
military authorities over the personal activities of service members. Since 
World War II, the courts have permitted such control, provided that it oc- 
curs in a nondomestic context (a requirement present but unarticulated in 
all the opinions) and that the means of regulating are reasonable (a re- 
quirement articulated in all the opinions). 

In United States v. Jordan,® an Army Board of Review weighed the va- 
lidity of a general order prohibiting unapproved marriages by personnel 
assigned to the Caribbean Army Command. Though the result or all the 


reasoning in Jordan does not command complete agreement, the historical 
review there of personal-rights regulations merits attention: 


Therefore, if we were to strike this order down and characterize it as illegal, we 
would have to do what the court refused to do in Nation. We would have to decide 
that the President, and those to whom he has delegated authority to issue Army reg- 
ulations, is without constitutional power to regulate and control the conduct of mem- 
bers of the Army serving overseas with respect to the contracting of marriages with 
aliens, or we would have to overrule an executive determination that there is a mili- 
tary necessity for the imposition and continuation of such controls. In other words 
we would have to decide that the civil and military officers charged with over-all re- 
sponsibility for the defense of our country were deluded when they determined that 
the cited regulations bore some reasonable relationship to the maintenance of the 
military efficiency of our armed forces overseas. Such a decision is not to be made 
lightly. 

At an earlier period of our history, a regulation which purported to vest a com- 
mander with authority to prohibit the marriage of a member of his command would 
probably have been held to be ultra vires. In an opinion dated 13 April 1876, Brig- 
adier General W. M. Dunn, then The Judge Advocate General, stated: “Nothing can 
be clearer, in my opinion, than that, in the absence of an express statute restraining 





77. See notes 1-9, 41-46, supra and accompanying text. 

78. It would appear that the ultimate foundation for the courts’ position lies in the 
fact that, since nearly all stationing of American forces aboard results from treaty 
or agreement processes of conclusive legitimacy, analysis of the reasons and objec- 
tives of the stationing would involve nonjusticiable political questions and is 
thereby precluded. See Baker v. Carr, 369 U.S. 186, 211-13 (1962). 

79. 30 CMR 424 (ABR 1960). 





FALL 1972 e T he Citizen-Soldier 


soldiers from contracting marriage, whether by making them amenable to punish- 
ment for marrying without the consent of their Commanders, or otherwise, no officer 
can be authorized to prohibit the soldiers of his command from taking wives, or to 
bring them to trial if they do so without his permission. While this matter is gener- 
ally regulated by specific provision in the European Codes, our statute law is silent 
on the subject, nor have we even an Army regulation relating to the same: indeed 
the imposing of restrictions upon marriage would be quite beyond the proper scope 
of executive rules or orders. .. . “. . . It would also be within the authority of the 
Commander to exclude the wives, (not being laundresses,) and the families of mar- 
ried men from the Military Post, at which the latter were stationed. But to prohibit 
marriage as such, or to punish the specific act as a Military offense if indulged in 
without official sanction, would be beyond the province of any superior officer, or in- 
deed—-in my opinion—of any executive official, in the absence of some express statu- 
tory authority. .. .” This opinion (vol. 38 Records of the Bureau 47) was later fol- 
lowed by one holding that a sergeant could not legally be convicted of a violation of 
the general article because he married in violation of the order of his commanding 
officer who had refused permission for the nuptials (38 Records of the Bureau 407) 
and the same view was reiterated in 1879 (43 Records of the Bureau 109). See also 
Digest of the Opinions of The Judge Advocate General of the Army 1912, p. 266. 


This view prevailed until 1 June 1942, when General Cramer, The Judge Advocate 
General, rendered an opinion that: “. . . if in the considered judgment of the Secre- 
tary of War the military efficiency of foreign commands requires the prohibition of 
marriages by members of those commands except with official permission, a regula- 
tion, such as that proposed, would be subject to no legal objection. To the extent 
that prior opinion of this office express a contrary view, they are hereby overruled. 
SPJGA 291.1, 1 June 1942.” This opinion resulted from an inquiry as to the legality 
of a proposed War Department Circular authorizing overseas commanders to con- 
trol marriage, which the War Department desired to issue on the recommendation 
of the Commanding General, Caribbean Defense Command. In the succeeding 18 
years, the regulations of all three services have continued to authorize the responsible 
commanders in overseas areas to regulate and control the marriage of military per- 
sonnel under their command, especially to aliens. 


What is “reasonably necessary to safeguard and protect the morale, discipline and 
usefulness of the members of a command and .. . directly connected with the main- 
tenance of good order and military discipline” in organizations serving overseas 
today is obviously different from what has been reasonably necessary to accomplish 
these purposes within the continental United States or what might have been consid- 
ered reasonably necessary in our Army in the 1870s and 1880s. There has also been 
a marked change in attitude during the past half century with respect to the per- 
missible scope of executive regulations governing the administration of personnel of 
the military establishment. Since 1889 Congress has abandoned the earlier practice 
of requiring that Army regulations be laid before it for approval (Winthrop, Mili- 
tary Law and Precedents, 2d ed. 30, 31), and since then any Congressional sanction 
thereof has been implied rather than express. Also, the complexity of modern mili- 
tary establishments and rapidly changing conditions have made it impracticable for 
Congress to fill the need for military regulation by detailed legislation. The legally 
permissible area of executive regulation apparently has expanded accordingly. 

Further, during the 18 years in which the Army has regulated and controlled the 
marriage of its members in overseas commands, Army policy in this area has been 
well publicized, and individual members of Congress who have inquired about it 
have been furnished full information on the subject including the reasons therefor. 
If Congressional silence or inaction can ever spell acquiesence or consent to execu- 
tive policy as expressed in regulations of long standing, we can only infer that Con- 
gress has found no fault with it in this instance, or occasion to challenge this exer- 
cise of the authority of the President as Commander-in-Chief of the Armed Forces. 
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Further, when it appears that a regulation is designed and intended to control 
personal activities for a “legitimate reason,” and is not contrary to or forbidden by 
the Constitution or the provisions of an act of Congress, we are not troubled by 
what Colonel Winthrop called the “legislative quality” of a regulation, or disposed 
to quibble legalistically about the constitutional authority of the Commander-in-Chief 
or his authorized subordinates to issue it, particularly where the area regulated is 
untouched by legislation.5° 


Jordan illustrates, therefore, some of the features required for approba- 
tion of military regulation of the personal lives of service personnel. If the 
Housing Program is measured by these standards, it becomes apparent that 
there is no authority to establish the Program since it operates primarily in 
a domestic context, Congress has legislated in the field, and the regulatory 
measures established under the Program are unreasonable when viewed in 
the context of the statutorily prescribed processes to obtain fair housing. 


In short, DoD lacks authority to “legislate” in domestic housing matters. 

Another manner in which to view this result is to cast the problem in 
terms of congressional oversight of a subject fit for legislative control. Typ- 
ically, congressional enactments, with some notable exceptions, do not have 
extraterritorial effect.*' Appropriate allowance must be made for this prin- 
ciple of sovereignty, since it collides with the fact that stationing of Ameri- 
can troops abroad pursuant to an international commitment, ipso facto, 
places the forces beyond the aegis of customary domestic legislative over- 
sight. 


Clearly, if the country is to conduct foreign policy, Congress may exer- 
cise control over these troops, either under the express authority to make 
rules and regulations to govern the Armed Forces or as a result necessarily 
required in the execution of the Nation’s foreign policy. In any case, au- 
thority to govern extraterritorially our agents for the implementation of 
foreign affairs is undeniably present. The courts, as shown above,*? have 
recognized the validity of the use of this authority, provided reasonableness 
of any particular application may be shown. 


But, what the courts have implicitly recognized is that the stationing of 
troops within the United States presents different considerations. Control of 
their domestic activities falls within the legislative overview of the Con- 
gress, and there is no reason to suppose that it has delegated to the mili- 
tary departments any particular authority to legislate in its stead. All 
Americans, whether civilian or military, should receive equal treatment 
under its legislative umbrella, unless it is clear Congress, acting within its 
own constitutional authority, has authorized different treatment. And, 
though its authorization can validate military-department action in domestic 





. Id., 427-29. For a similar review, see United States v. Reese, 22 CMR 612 (ABR 
1956) (regulation of Army personnel marriages in Germany lawful) . 

. See 10 U.S.C. § 805 (making the UCMJ applicable “in all places”). 

. See notes 58-80, supra, and accompanying text. 
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circumstances where it might otherwise be challenged,** nothing is available 
to suggest that Congress has either authorized action in the fair-housing 
field or that general regulatory authority over troops abroad is available to 
achieve a domestic result normally controlled by legislation. 


(b) Service Connection for Court-Martial Jurisdiction 


Wholly separate from the argument that DoD would be hard put to dem- 
onstrate a “service connection” to uphold a finding of an article 92(1) vio- 
lation of DoD Instruction 1100.16 is the contention that, even more impor- 
tantly, a court martial would lack jurisdiction to try an accused, since the 
Program operates off-base, involves no aspect of military duties (such as 
availability to report quickly for duty), and obviously does not challenge 
the security of an installation. That is, the Supreme Court’s guidelines for 
showing a jurisdictional “service connection” might not be met.** 

Though such a result could obtain, it is suggested that it should not be 
arrived at merely because of the presence of essentially “civilian” facts. 
Hesitance to follow a mechanical application of O’Callahan and Relford lies 
in the belief that the military departments could sustain a jurisdictional at- 
tack, since the Supreme Court has made clear that an important factor to 
be considered is whether the charge involves the “flouting of military 
authority.” *° Thus, if the DoD has authority to operate the Housing Pro- 
gram, the mere fact that a breach occurred off-base might not be sufficient 
to strip a court-martial of jurisdiction. 

It is believed, therefore, that while a jurisdictional attack could be suc- 
cessful, it should allege a lack of “service connection” a ld Martin in order 
to prove there was no authority to be flouted. The preceding analysis has 
suggested, of course, that there is no service connection to validate the DoD 
program and, therefore, no lawful basis for a charge alleging breach of the 
implementing Instruction. Whether a litigant would be required to proceed 
through this maze of double service-connection requirements is not clear; 
thus far, one unreported decision casts doubt on the theory, a Court of Mil- 
itary Review being content to invalidate a domestic off-base, personal- 
restriction regulation on the strength of O’Callahan.** 





83. A good illustration may be found in that Federal statute which prohibits prostitu- 
tion within “such reasonable distance” of any military installation as determined 
by the Service Secretaries “to be needful to the efficiency, health, and welfare of 
the Army, Navy, or the Air Force” and so designated in general orders or bulle- 
tins. 18 U.S.C. § 1384 (1970). Significantly, the Secretaries are directed to “take 
such steps as they deem necessary to suppress and prevent violations” of the stat- 
ute. Jd. This provision stands as clear authority for the domestic use of the “off- 
limits” authority to suppress prostitution. See DoD Inst. 1344.1 of Jan. 21, 1972, 
Subj: Solicitation and Sale of Insurance on Department of Defense Installations, 
with modifications as contained in SECNAV Inst. 1740.2A of Oct. 20, 1969, Subj: 
Personal Commercial Affairs. 

. See O'Callahan v. Parker, 395 U.S. 258 (1969) and Relford v. Commandant, 401 
U.S. 355 (1971), and text accompanying notes 50 and 51. 

. See Relford v. Commandant, 401 U.S. 355, 365 (1971). 

. United States v. Gladfelter, No. 71 0120 (NCMR Jan. 26, 1971) (unreported). 
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SUMMARY 


This review is not intended to cast doubt on the propriety of DoD 
equal-opportunity efforts. Contrarily, it is intended to suggest a means by 
which they can be improved—to the long-term gain of all those comprising 
the Armed Forces. The difficulty with the present DoD Housing Program is 
that it goes one step forward in civil rights and two steps back in personal 
rights—and considerations of rank, race, or religion have no applicability 
to either. Moreover, the uncontested operation of the DoD housing Pro- 
gram might lead to the conclusion by estoppel that DoD authority to con- 
trol personal conduct is as great domestically as it is when troops are sta- 
tioned abroad. There is no reason to believe that it is, and an appropriate 
restructuring of DoD efforts in the housing field should be had. 

First, the Housing Program should retain its present overseas operation. 
Secondly, it should be recognized that the Housing Program operates for 
two classes of beneficiaries: (1) the service member victimized and humili- 
ated by unlawful discrimination and (2) DoD personnel generally who 
must be convinced that the Department of Defense is color blind in acting 
for their well being. 

To ensure that the aggrieved service member is afforded every means of 
recourse, DoD fair-housing efforts should implement those of the Federal 
agency with the primary expertise in housing matters, the Department of 
Housing and Urban Development. Liaison with appropriate officials in that 
agency and the purveying of administrative and legal support for the 
processing of an aggrieved member’s claim should be primary DoD goals.*’ 

With respect to improving personnel relations generally in the Armed 
Forces by showing that DoD truly is color blind, it is suggested that the 
simplest and most efficient lawful means of securing the desired benefits 
would be through economic measures, since the problem is essentially eco- 
nomic: no one would contend that the Federal Government should subsi- 
dize landlords guilty of violating Federal fair-housing laws—and yet to 
allow landlords to reject service personnel for reasons of race, religion, or 
color when their clientele is drawn substantially from the Armed Forces is 
to allow just that result. 

Consequently, since the basic allowance for quarters (BAQ) is statu- 
tory,®* Congress certainly is in a position to add as one condition to its re- 
ceipt the requirement that no otherwise-eligible recipient be entitled to a 
BAQ when he has executed a lease, rental, or purchase arrangement with 
any landlord covered by Title VIII of the Civil Rights Act of 1968 who has 





. The present Instruction provides such assistance but only in the context of an af- 
firmative DoD) program which itself requires the expenditure of manpower and 
economic resources. See DoD Housing Inst., para. V(A) (3). 

. 37 U.S.C. § 403 (1970). 
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not executed a certificate assuring compliance with its provisions.*® Such a 
requirement would deprive no serviceman of his own choice of housing nor 
any affected landlord of property; and the entire program would be in har- 
mony with present housing legislation. 

The revised DoD Housing Program should continue to require service 
members to report to a housing referral office upon arrival at a new com- 
mand and should require those receiving a BAQ to execute a form certify- 
ing they have not entered into a rental, lease, or purchase agreement with 
any landlord indicated by the local Housing Officer *° to have failed to exe- 
cute an affidavit of assurance. Violation of this requirement could result in 
a clearly lawful prosecution for submission of a false official statement.** 

Whether this scheme is in fact any better than the present DoD program 
is conjecturable. It is more congruent with the existing law, it is suggested, 
and more nearly protective in the long term of personal rights of Armed 
Forces personnel. It is time that the Department of Defense became just 
that in administering its personnel policies and cease to implement prac- 
tices initiated in wartime in response to the problems generated by the 
large-scale stationing abroad of American troops. Revision of the DoD 
Housing Program to reflect this fact would be a right step in the right 
direction—a step recognizing that the soldier is a citizen, and no contract 
can eradicate that basic status unless the Constitution clearly permits it. 





. The BAQ statute also authorizes the President to issue implementing regulations. 
37 U.S.C. § 403(g) (1970). As an alternative to amendment of the statute, the 
present entitlements regulations might be amended to achieve the result suggested 
herein. See DoD Miritary Pay aNp ALLOWANCES ENTITLEMENTS MANUAL, paras. 
30201-44. Whether this easier process would be available depends entirely on the 
interpretation of the extent of the President’s implementing authority under the 
statute. 

. A revision of the Housing Program should also see to inclusion of provisions re- 
quiring joint or single-service responsibility in areas where several DoD installa- 
tions are located within commuting distances of one another. See note 33, supra, 
and accompanying text. 

. UCM], art. 107, 10 U.S.C. § 907 (1970). 
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The Annotated Coast Guard Rules 


Lieutenant Eugene R. Fidell, USCGR* 


Following a general discussion of the new Court Rules 

of Practice and Procedure for Coast Guard General and 

Special Courts-Martial, Lieutenant Fidell examines the rules 
individually in an effort to elucidate their meanings and effects. 


Protecting the courts against misuse, abuse, 
or simple operational inefficiency has always 
been a hard and urgent problem. 


—President’s Commission on Law Enforcement 
and Administration of Justice 


I. INTRODUCTION 


FOR THE MILITARY-justice system of the United States Coast 
Guard, the smallest service subject to the Uniform Code of Military Jus- 
tice, the decision of the Court of Military Appeals in United States v. 
Moorehead * was a turning point of historic significance. In that case, the 
Court cast aside the court of military review majority’s conclusion? that 
some of the protections of the Code relating to the independence of the 
judiciary could be relaxed in recognition of the smallness of the service, 
and simultaneously confirmed that the Chief Counsel of the Coast Guard 
could, for purposes of article 26(c), be an authorized designee of the 
Judge Advocate General, the General Counsel of the Department of Trans- 
portation. The Court further found, however, that military judges of Coast 
Guard general courts-martial did not have “primary duty” in that capacity, 
as required by the same article, where the arrangement in effect at the 
time of trial was one of random one-time use of military judges in the 





*Prior to his return to private practice in Washington, D.C., Lieutenant Fidell 
was Assistant Chief, Maritime Laws and Treaties Branch, Search and Rescue Divi- 
sion, Office of Operations, Coast Guard Headquarters. He received the B.A. degree 
in Philosophy from Queens College in 1965, and the LL.B. degree from Harvard 
Law School in 1968. He is admitted to practice in New York and the District of Co- 
lumbia. The author wishes to note that the opinions contained herein are his alone, 
and should not be construed as representing the views of the U.S, Coast Guard or 
the Department of Transportation. 


1. 20 USCMA 574, 44 CMR 4 (1971). 
2. 43 CMR 877, 881-83 (1970). 





FALL 1972 e Coast Guard Rules 


few general courts-martial convened in that service.’ The case brought on a 
tide of reevaluation in Coast Guard legal circles. One of the results, in direct 
terms, was the establishment of a full-time general court-martial military 
judge billet (now expanded to two). Another was the issuance of rules 
for Coast Guard general and special courts-martial. These Court Rules of 
Practice and Procedure for Coast Guard General and Special Courts- 
Martial, promulgated by the Chief Counsel on 3 March 1972,‘ will be dis- 
cussed in this article. As will be seen, in many respects the Rules could be 
adopted by other Armed Forces, and could form the basis for eventual uni- 
form regulations incorporated into the Manual for Courts-Martial. The 
Rules will also be of direct interest to military judges and counsel of 
other services who may be detailed to Coast Guard courts-martial.’ This 
article will seek to clarify the setting of the Rules, their scope, theoretical 
underpinnings, practical operation, and possible implications. A copy of 
the Rules is reprinted with this article, but all annotations and captions 
(other than the division between pretrial, trial and posttrial matters) are 
those of the author. 


PURPOSE AND EFFECT OF THE RULES 


Strictly speaking, there is no available legislative history concerning the 
Rules, since there were no official drafters’ comments. There is, however, a 
statement on the objectives sought to be attained through the Rules in a 
speech delivered by the Chief Counsel of the Coast Guard, Rear Admiral 
William L. Morrison, at the Naval Justice School at Newport, Rhode Is- 
land, shortly after the promulgation date.* As stated to the gathering of 
military judges, the concepts behind the Rules were: 


To provide uniformity of courts-martial proceedings throughout the Coast Guard; to 
provide military judges with the guidance and tools that they need to improve and 
enhance trials by courts-martial; to improve and enhance the attitude of all persons, 
civilian and military, toward the military justice system; and to improve and en- 
hance the status and posture of counsel and military judges in the court-martial 
process.” 


In addition, the Coast Guard Supplement to the Manual for Courts-Martial 
indicates that the Rules were designed to “improve the efficiency” of 
courts-martial, and “to state in a formal manner many of the practices and 
procedures already being followed in Coast Guard courts-martial.” * Some 





. 20 USCMA 577-80, 44 CMR 7-10 (1971). 

. CG Supp., MCM, 1969 (Rev.) amend. 24 (Mar. 3, 1972); see also id., amend. 
25 (Jul. 14, 1972). 

. MCM, 1969 (Rev.), paras. 4g(1), 6a. 

. Address by Rear Admiral William L. Morrison, Nat’l Conf. of Special Court 
Judges, Military Judges Seminar, U.S. Naval Justice School, April 6, 1972, on file 
in Office of the Chief Counsel, U.S. Coast Guard [hereinafter cited as Morrison]. 

. Id. at 28. 

. CG Supr., MCM, 1969 (Rev.) § 0137. 
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notes on how these broad objectives are achieved by the Rules are provided 
below. 

On one level, it is worth noting that, with the exception of the court- 
members, every participant in the military-justice process will find some 
feature of the Rules which substantially improves his position. The effects 
of the Rules on the individual actors in the military-judicial process are 
extensive. 

The military judge is the main beneficiary of the Rules.® His power to 
control the conditions of the courtroom setting is underscored by the 
Rules,’® and extra recognition is given to his power to initiate disciplinary 
measures against counsel.'' His jurisdiction to act on written submissions 
prior to any article 39(a) session or session with members is also re- 
flected,** and his jurisdiction over a case after the proceedings have begun 
is made largely exclusive of other forums, except as specifically authorized 
by law or regulation.’* The judge is given the powerful tool of compelling 
defense pretrial disclosure of anticipated motions.* His protection from dis- 
respectful behavior is explicitly addressed.’* Provision for incorporating in 
the record all pretrial motions to the convening authority serves further to 
permit the judge to exercise a more meaningful power of review over 
pretrial decisions of the command.’* The convening authority is also re- 
quired to receive a copy of any legal officer’s posttrial review commenting 
on trial errors.’ Taken together, these powers make for firm control over 
the proceedings by a single jiidicial officer. 

Trial counsel’s position is considerably strengthened by the Rules in sev- 
eral important respects. On all pretrial requests to the convening authority 
by the defense, trial counsel must be given notice of the motion as well as 
an opportunity to comment.’* His position is buttressed by the new require- 
ment that a convening authority who rejects a report of inadvisability of 
trial explain in writing his reasons for such disagreement,’® and by a Rule 
obligating the convening authority to consult with him on all pretrial-agree- 
ment offers.”° For the first time, trial counsel is both permitted and re- 
quired to submit a brief in response to any defense brief on review under 





9. Significantly, Rear Admiral Morrison’s speech, supra note 6, is entitled “Strength- 
ening the Role of the Military Judge.” 

. Court Rules of Practice and Procedure for Coast Guard General and Special 
Courts-Martial 14, 16-22, 35 (1972) [hereinafter individual rules will be referred 
to as R. and RR.]. 

; ee 

. RR.2(a), 9(a); Morrison at 11-12. 

. R. 10(b). 

. R. 10(c). 

. RR. 16-17, 21, 23, 38. 

. R. 9(b). 

» R42: 

. R. 9(a); see also R. 2(b). 

. R. 12(d). 

. R. 13(b). 
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article 38(c).*? These changes make trial counsel’s position somewhat more 
analogous to that of a civilian prosecutor. 

Defense counsel benefits chiefly from the clarification of the relationship 
between detailed military and individual civilian defense counsel.?* Because 
individual counsel often are either civilians or members of another armed 
force, the Rules ensure that they will be made known to such counsel,”* and 
provide standards by which to judge requests for continuances required by 
the scheduling difficulties of individual counsel, a frequent problem.” 

In addition to the benefits derived by his counsel from the new Rules, 
the accused himself enjoys additional protection. The numerous Rules 
which seek to eliminate unjust prosecutions ** or undue delay ** vindicate 
private along with public interests. An orderly trial, yet one where the 
judge can make adjustments to fit the needs of the particular case,’ is al- 
most always strongly in the accused’s interest, unless the defense opts for 
the “political-trial” defense strategy. More mundanely, the accused is re- 
ferred to in the Rules as the “defendant”, thus acknowledging that his con- 
dition, and the tribunal itself, are substantially analogous to civilian coun- 
terparts. Of overriding importance is the leitmotif throughout the Rules 
that all decisions of a judicial nature, including those made by the conven- 
ing authority, should be made a part of the record of trial ** or a matter of 
record.”” One Rule designed to ensure that the record will be legible at a 
later date also vindicates a defense interest by facilitating meaningful ap- 
peals or other review.*° 

Other beneficiaries include the various levels of reviewers, since the 
Rules improve the quality and completeness of the record of trial,*' and the 
central administrators of the military-justice program, whose function of al- 
locating counsel and judges is facilitated by administrative improvements 
in a few of the Rules.** The duty of the Judge Advocate General to super- 
vise the military-justice system and the behavior of counsel is also 
reflected.** 


To refine these particulars into broader general principles, by improving 





. R. 45. 

. RR. 3-5. 

ee & 

bres Be 

. R. 12(c). 

. RR. 2(a), 6-8, 10(c), 11, 20, 24-25, 27, 31-32, 43 (semble). 

. See Rules Preamble infra. 

. RR. 2(b), 9(b), 12(e), 31 (semble). 

. R. 10(c). 

| ks. 

. RR. 2(b), 9(b), 12(e), 31 (semble), 45. 

. RR. 1, 2(c); ef. R. 39. 

. UCMYJ, art. 6(a), 10 U.S.C. § 806(a) (1970); MCM, 1969 (Rev.), para. 43; 
RR. 38-39. 
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review of decision-making through improvement of the quality and durabil- 
ity of the trial record, the Rules take long strides toward making the 
pretrial stages of a case more of an adversary process. Decision-making is 
sought to be concentrated as much as the law allows in the courtroom, 
rather than in the military chain of command. Efficient use of time is re- 
cognized as an important goal both within the courtroom, and in terms of 
modern docketing techniques throughout the Coast Guard, The sanctity of 
the military courtroom as a court of justice is guaranteed, largely through 
an enlistment of the assistance of counsel tu aid in the process as “officers 
of the court.” 


VALIDITY 


The fact that they will, in some respects, bolster the position of nearly 
every participant in the military-justice process does not warrant omitting 
an examination of the legal status of the Rules, because a few of the Rules 
significantly limit the freedom of the persons involved. The convening au- 
thority, for the first time, must explain his disagreement with a report of 
inadvisability of trial,** and is required rather more forcefully than in the 
past to seek the advice of the prosecutor on pretrial-agreement offers.*° 
Also, he must, like the judge, rule on pretrial requests in writing.** Defense 
counsel is now obligated to seek pretrial relief in writing,*” may have fewer 
collateral routes available to pursue issues,** and must provide notice of 
motions expected to be made.*® For his part, trial counsel, along with de- 
fense counsel, is subjected to additional conduct rules,’ has lost some of 
his powers as to the authentication of the record of trial,*' and must pre- 
pare a response brief in any case where the defense has submitted a brief 
on review.'* The accused is no longer permitted to make an unsworn state- 
ment on sentencing from the witness stand.** 

As can be seen from the annotations infra, many of the Rules repeat or 
reflect binding provisions of the Code or Manual, or exercise powers speci- 
cally conferred on the Judge Advocate General by the Code ** or Manual.** 
Nevertheless, these and other Rules occasionally clearly add to or vary 





R. 12(d). 
R. 13(b). 
R. 9(a). 
Id. 

R. 10(b). 
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UCM], art. 39(a), 10 U.S.C. § 839(a) (1970) and R. 27; UCMJ, art. 66(f), 10 
U.S.C. § 866(f) (1970) (semble) and RR. 2(b), 4, 9(b), 12(e), 26, 31 (sem- 
ble), 44-45. 

45. MCM, 1969 (Rev.), para. 43, implemented by RR. 7, 9, 12, 15-19, 21, 23, 29, 38. 
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from the requirements of those authorities.** Any conflict between the Rules 
and either the Code or Manual must necessarily be resolved against the 
Rules. As to those requirements of the Rules which do not enjoy an inde- 
pendent legal foundation, it is impossible to reach a conclusion on the ef- 
fect of noncompliance without addressing the matter of the Rules’ validity. 

Nearly 3 decades ago, Mr. Justice Frankfurter, dissenting from the 1944 
Federal Rules of Criminal Procedure order, commented: “That the federal 
courts have power, or may be empowered, to make rules of procedure for 
the conduct of litigation has been settled for a century and a quarter.” * 
Such rule-making power is not explicitly conferred on courts-martial, how- 
ever, and the Code lacks any provision giving the Judge Advocates General 
an overall rule-making power in procedural matters akin to that accorded 
the President of the United States in article 36, under which the Manual for 
Courts-Martial is prescribed. Indeed, the Rules specifically disclaim any re- 
liance on articles 36 or 140, the latter of which permits delegations of the 
presidential rule-making power.** What, then, is the source of the Rules, 
and to what extent are they binding? 

One provision which could be thought of as the basis for some of the 
Rules is article 66(f) of the Code, directing the Judge Advocates General 
to prescribe uniform rules of procedure for the Courts of Military Review. 
The codal provision also directs the Judge Advocates General to “meet pe- 
riodically to formulate policies and procedures in regard to review of 
court-martial cases in the office of the Judge Advocates General and the 
Courts of Military Review.” A careful reading of article 66(f) lends sup- 
port to the conclusion that, while the Court of Military Review Rules of 
Practice and Procedure must be uniform,*® the “policies and procedure” 
thus “formulated” need not be uniform among the services. On this view, 
article 66(f) may fairly be accepted as authority only for the issuance of 
such of the Rules as govern the contents of the record of trial.°° 

Another codal provision requires the Judge Advocates General or senior 
judge advocates to “make frequent inspections in the field in supervision of 
the administration of military justice.” °* Read most broadly, article 6 sug- 
gests an underlying or inherent power on the part of each Judge Advocate 
General to take all steps necessary and proper to ensure the prompt and or- 
derly administration of justice within his service. While some inherent ad- 
ministrative power must be acknowledged (e.g., in efficiently making judges 





46. E.g., RR. 2(b), 10(c), 40, 45(b). 

47. 323 U.S. 821 (1944) (citation omitted). 

48. See Rules Preamble infra. 

49. Cf. United States v. Sparks, 5 USCMA 453, 18 CMR 77 (1955). Note that the 
full title of the Rules is copied from the title of the rules of the Courts of Mili- 
tary Review and the Court of Military Appeals. See 40 CMR xvii, xxxiii (1969). 
See also MCM, 1969 (Rev.), para. 100d. 

. RR. 2(b), 9(b), 12(e), 25, 31 (semble), 4445. 
. UCM], art. 6(a), 10 U.S.C. § 806(a) (1970); see also id., art. 6(b), 10 U.S.C. 
§ 806(b). 
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and counsel available on a nationwide basis), such an interpretation would 
grant power to the Judge Advocates General to issue any procedural rules 
not in direct conflict with the Code, Manual or Secretarial regulations, A 
power that would permit extensive particularized regulations in each serv- 
ice, over and above those specifically authorized to be issued by the Code 
or Manual, would run counter to the overall objective of uniformity that 
has been the mainstay of military justice since the Code was enacted. 
Going further, in view of the fact that the Code confers limited rule-making 
power on the Judge Advocates General elsewhere,’ this expansive reading 
of article 6 is considered insupportable as a matter of statutory interpreta- 
tion. Any other conclusion would remove the need for those provisions of 
the Manual, as well, authorizing the issuance of special regulations by the 
Judge Advocates General.** 

Probably for these reasons, the Preamble advises that the Rules “are de- 
signed to promote the internal workings of the court-martial which, pur- 
suant to paragraph 39b, Manual for Courts-Martial, 1969 (Revised), the 
military judge has the authority to control.” (Emphasis supplied.) Looking 
to the underlying regulation, which suggests that the Rules simply restate 
current practice in the Coast Guard,®* and Rear Admiral Morrison’s ad- 
dress at Newport, which indicated, inter alia, that the Rules provide “guid- 
ance” to judges, °° it is believed that the Rules cannot have the effect of le- 
galizing any action by a military judge which would have been illegal prior 
to their issuance. 

The power exercised being that of the military judge, any reading of the 
Rules which treats them as other than hortatory (as with the trial 
guides) °° would be incorrect except to the limited extent that the subject 
matter is merely administrative; *’ is a restatement of independent legal ob- 
ligations (Code, Manual, Secretarial regulation, or “another recognized 
principle of military law” °*); or implements a power specifically or by 
fair implication conferred on the Judge Advocate General by the Code or 
Manual. Only such a point of departure can prevent the Rules from hav- 
ing an impact contrary to the spirit of the article 37 prohibition on com- 
mand influence, while to concede the existence of an inherent power in 
each Judge Advocate General to issue extensive and detailed regulations 
would hardly minimize the deviations from the interservice uniformity 
urged in article 36(b) for presidential regulations. The spectre of extensive 





. UCMYI, art. 66(f), 10 U.S.C. § 866(f) (1970). 

. MCM, 1969 (Rev.), para. 110A. 

. Quoted in text at n.8, supra. 

. Morrison at 28. 

. See, e.g., MCM, 1969 (Rev.), at A8-3; but cf. U.S. Coast Guard General and 
Special Court-Martial Trial Guide, Letter of Promulgation, para. 2 (Apr. 7, 
1972). 

. RR. 1, 2(c); cf. R. 39. 

. United States v. Johnson, 19 USCMA 464, 466, 42 CMR 66, 68 (1970). 
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Rule-by-Rule litigation of the binding character of the Rules may be per- 
ceived. Though review of such litigation may, at times, involve the very 
office responsible for their issuance, the fact that the Chief Counsel promul- 
gated the Rules “does not foreclose [his] consideration of their validity, 
meaning or consistency.” °° 


SCOPE 


By the terms of the Coast Guard Supplement to the Manual for Courts- 
Martial, the Rules apply only to general and special courts-martial,®° al- 
though the judge is specifically permitted to make necessary modifications 
to court procedure as the circumstances of a particular case may warrant.® 
Mutatis mutandis, the Rules also apply to nonjudge special courts-martial, 
but they have no direct applicability to summary courts-martial or nonjudi- 
cial-punishment proceedings. Nor, for that matter do they bear directly on 
article 32 investigations. As originally issued, there was also no provision 
relating to the preparation of article 38(c) briefs on review, but such 
briefs were brought within the scope of the Rules by a subsequent 
amendment.” Other posttrial proceedings such as a petition for deferment 
of sentence,®* a request for suspension of sentence,‘ and an application for 
review by the Judge Advocate General under article 69 are all beyond the 
present sweep of the Rules, but several of the provisions of the Rules could 
profitably be followed by counsel pursuing such remedies in the interest of 
orderly proceedings and consistency. Chiefly, the requirement of placing 
opposing counsel on notice before making requests or argument to military 
authorities where military-justice matters are concerned, as manifested in 
Rules 9(a), 13, and 45, reflects broader considerations traceable to both 
the Code of Professional Responsibility *° and the Code of Judicial Con- 
duct.** Whether the process be viewed as an adversary situation, or the 
authority exercised as being judicial in nature,” giving a liberal reading to 
the spirit of Rule 9(a) by applying it to steps in the military-justice pro- 
cess not explicitly governed by the Rules would assist the quality of deci- 
sion-making initially and at any authorized level of review. 





. Mississippi Publishing Corp. v. Murphree, 326 U.S. 438, 444 (1946), upholding 
Fed. R. Civ. P. 4(f). 

. CG Supr., MCM, 1969 (Rev.) § 0137. 

. See Rules Preamble infra. 

. CG Supr., MCM, 1969 (Rev.), amend. 25 (Jul. 14, 1972), adding R. 45. 

. UCM, art. 57(d), 10 U.S.C. § 857(d) (1970) ; MCM, 1969 (Rev.), para. 88/. 

64. UCMJ, art. 74(a), 10 U.S.C. § 874(a) (1970); MCM, 1969 (Rev.), para. 

88e (1). 

. ABA Code of Professional Responsibility, Disciplinary Rule 7-110(B); see R. 
12(a). 

. ABA (Code of Judicial Conduct, Canon 3A64). 

. See Hansen, Judicial Functions for the Commander?, 41 Mu. L. Rev. 1 
(1968) . 
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At the time of writing, the impact on summary courts-martial of Arger- 
singer v. Hamlin ® requiring counsel for any accused who may be con- 
fined, if convicted, had begun to be felt. If decisions of the lower Federal 
courts and policy determinations of the Armed Forces come to acknowledge 
the applicability of the case to summary courts (and in time presumably 
to masts), extension of the Rules, to the extent they are suited to such 
proceedings, should be anticipated. 


Even without such extension of the formal scope of the Rules, the same 
considerations as make desirable a liberal reading of their applicability to 
posttrial aspects of special and general courts-martial should serve to en- 
courage commanding officers and officers-in-charge exercising article 15 
powers, summary court officers, and counsel appearing before either to fol- 
low, where appropriate, the provisions of the Rules. Following the Rules in 
this manner would also remove some of the uncertainty surrounding the 
applicability of the Rules to motions made before the disposition of the 
case has been determined (i.e., prior to the referral of charges to a particu- 
lar level of court-martial, versus disposition at mast) .®° 


SUMMARY 


These remarks and the annotations which appear below are necessarily 
incomplete, since the Rules have only been in use for a short while as of 
this writing. Developments such as the impact of the Argersinger case on 
military justice also mandate the exercise of caution in evaluating the 
Rules. Nonetheless, it is already clear that there is much of value in these 
Rules, and their widespread use should be expected because of their realism 
and genuine value in avoiding some of the pitfalls into which the procedure 
of military trials occasionally still wanders. Valid interests in maintaining a 
proper balance between command, judge, counsel, and the accused are vin- 
dicated by the Rules and in many respects the judicial quality of military 
justice is significantly improved. While in one view the effort to make them 
binding compels that they be questioned as a departure by a single Armed 
Force from the goal of uniformity among services, they should be wel- 
comed, even if not mandatory, as an effort to increase pretrial and trial- 
level uniformity among military judges and convening authorities. It would 
be premature to suggest that the other Armed Forces should adopt these 
Rules of Practice and Procedure lock, stock, and barrel, but their evalua- 
tion by individual judges and counsel from all of the services will permit a 
sounder decision on the desirability of such action, or the need for further 


change to the Manual for Courts-Martial.”° 





. 407 U.S. 25 (1972). 
. MCM, 1969 (Rev.), para. 33A. 


. The Army is currently staffing similar proposed rules of court which will be enti- 
tled Uniform Rules of Practice before Army Courts-Martial. 
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Il. COURT RULES OF PRACTICE AND PROCEDURE FOR COAST 
GUARD GENERAL AND SPECIAL COURTS-MARTIAL 


[Preamble] 


These rules for Coast Guard courts-martial have been promulgated in 
order.to provide uniformity in the practice and proceedings of courts-mar- 
tial throughout the Coast Guard. These rules are not to be considered as a 
“Code of Criminal Procedure” nor should they be confused with the type 
of procedure which the President may prescribe under Article 36, Uniform 
Code of Military Justice. These rules are designed to promote the internal 
workings of the court-martial which, pursuant to paragraph 39b, Manual 
for Courts-Martial, 1969 (Revised), the military judge has the authority to 
control. Compliance with these rules will promote an orderly disposition of 
court-martial cases, and a trial which manifests fairness, justice, and impar- 
tiality for all parties to the trial. Slight modifications to these rules may be 
made, in the discretion of the military judge, in order to meet the cicum- 
stances of a given case or local conditions. 


Author’s Comment 


As indicated in this Preamble, it is the military judge’s role to control 
the internal workings of the court-martial. Thus, the Manual provides that 
the judge “takes . . . appropriate action in the open sessions of the court in 
order that the proceedings may be conducted in a dignified, military man- 
ner. He is responsible for the fair and orderly conduct of the proceedings 
in accordance with law.” *' The president of a special court-martial without 
a military judge has parallel duties.”* Since the power, according to this 
Preamble to the Rules, is ultimately that of the judge assigned to the court 
to which a case is referred, the individual military judge is free, despite the 
“slight modifications” clause, to follow the Rules to the extent he deems ap- 
propriate—save where the Rules merely restate other binding provisions of 
law or regulation, or relate to the administrative or disciplinary powers of 
the Judge Advocate General or his designee.”* 


A. PRETRIAL MATTERS 


[DocketTinc; TRIAL DaTE] 


Rule 1: Upon a determination that a case will be referred to a court-mar- 
tial, the legal officer in whose district the case is to be heard, will contact 
Commandant (LMJ) for the docketing of the case and the setting of a trial 
date. 





. MCM, 1969 (Rev.), para. 396(1); see also para. 396(4) (judge can “intervene 
in a trial of a case to prevent unnecessary waste of time or to clear up some ob- 
scurity”). 


. See id., para. 40b(2). 
. See p. 30 supra. 
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Author’s Comment 


The Rule reflects the particular pressures placed on the Coast Guard by 
the paucity of law specialists and military judges available for detail to 
courts-martial, and should be considered as an administrative measure 
within the power of the Judge Advocate General since it relates to the as- 
signment of law specialists for duty.’* The reference to setting of the trial 
date must be understood, in light of several Manual provisions, in terms 
only of fixing a general time frame for the various participants to be avail- 
able to perform their duties. Hence, in the first instance, it is within the 
power of the convening authority to prescribe, in his order convening the 
court-martial, the time at which the court shall convene.*® Further, in cases 
where a judge is detailed, the Manual clearly provides that the judge sets 
the time for “assembly” of the court after consulting with the president of 
the court.** In nonjudge cases, the president “sets the time of trial” after 
consulting the trial counsel.‘* Because nearly all Coast Guard special and 
general courts-martial require the travel of one or more officers under 
travel orders issued by the Commandant in Washington, D.C., some central- 
ization is necessary to ensure that cases are brought to trial with equal dis- 
patch among the districts and other commands.** The code letters “LMJ” 
denote the Military Justice Division, Office of the Chief Counsel. 


[TRIAL PREPARATION; ENLARGEMENTS | 


Rule 2: (a) Both the Government and the Defense will endeavor to be 
ready for trial on the date set, or as soon thereafter as practicable, but in 
any event, no later than fifteen (15) days after the service of general 
court-martial charges upon an accused, and ten (10) days after the service 
of special court-martial charges upon an accused, unless an enlargement of 
the time has been granted upon the request of counsel for either side by 
the convening authority or the military judge. 


(b) If either side objects to an enlargment requested by the other, the 
issue will be presented to the military judge at an article 39a session; if 
the military judge deems this impracticable, then through briefs submitted 
by counsel. Such briefs and the ruling thereon will be made in writing and 
will be made a part of the record of trial. 


(c) If, after a trial date has been set, an enlargment has been granted, 
or either side will not be ready for trial on the date set, Commandant 
(LMJ) and the detailed military judge shall be notified immediately. 





. See UCMIJ, art. 6(a), 10 U.S.C. § 806{a) (1970). 
. MCM, 1969, (Rev.), para. 59. 

. Id., para. 39b(3). 

. Id., para. 40b(2) ; see also para. 59. 

. Morrison, at 6. 
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Author’s Comment 


The Rule augments the statutory delay periods of 3 and 5 days,”® by pro- 
viding “ready for trial” periods of 10 and 15 days, respectively, for special 
and general courts-martial. While the language of the Rule can be stretched 
to create a right to these longer delays prior to trial, such an interpretation 
would plainly subvert the purpose of ensuring a speedy trial.*° Similarly, 
the Rule was apparently not intended to have any effect on the body of law 
regarding allocation of responsibility for pretrial delays. Hence, the party 
requesting that a trial be postponed to a date after the established trial date 
will still be chargeable with the ensuing delay, even though the limits set in 
this “ready for trial” Rule are not exceeded. 

The second paragraph provides for resolution of contested requests for 
enlargements by the judge but not by the convening authority, even prior to 
the first session of the court-martial. Since the convening authority is au- 
thor of the convening order in which the time frame for the meeting of the 
court is prescribed,*' it would seem that counsel could press a contested re- 
quest for an enlargement before that official as well as the judge, the power 
of these two officials being concurrent at that stage of the proceedings.** 

Other questions arise concerning the effect of an application for a post- 
ponement submitted to the judge under the Rule. Is the submission of a 
brief under Rule 2(b) a request for an article 39(a) session? If the judge 
receives the briefs and acts on them, has the convening authority been 
ousted of his jurisdiction over such pretrial matters as the granting of fur- 
ther enlargements, or ordering psychiatric examinations? Rule 9, which 
deals in general with pretrial requests, appears to make no change in the 
concurrent pretrial jurisdictions of the convening authority and judge—or 
the exclusive jurisdiction of the convening authority to grant certain reme- 
dies. Hence, a negative answer is suggested to the second question. 

As to the first question, it has been reported that submission of a request 
to the judge by the defense prior to trial has been treated in some com- 
mands as a waiver of the statutory delay. The Rule surely does not compel 
this result legally, and on an equitable basis it would be regrettable in the 
extreme if a judge, having received a Rule 2(b) brief prior to the expira- 
tion of the statutory period, denied the request and ordered an immediate 
trial. UCMJ, article 35, would not permit such a result. 

The last sentence of paragraph (b), consistent with Rule 9, is stricter 
than the Manual provision, which does not require that enlargements dis- 
cussions be made a matter of record.** 





79. UCMYJ, art. 35, 10 U.S.C. § 835 (1970) ; MCM, 1969 (Rev.), para. 58c. 

80. UCMJ, art. 10, 10 U.S.C. § 810 (1970) ; MCM, 1969 (Rev.), para. 215e. 

81. MCM, 1969 (Rev.), para. 365. 

82. Id., para. 58a; Petty v. Moriarty, 20 USCMA 438, 441, 43 CMR 278, 281 (1971). 
“Enlargement” is used in the Rule in the same sense as “postponement”: “a re- 
quest for delay made before trial.” Jd. at 441, 43 CMR at 281. 

. MCM, 1969 (Rev.), para. 39c. 
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[CrviLt1aN INpivipUAL CouNSEL; RULES TO BE FURNISHED] 


Rule 3: In each case in which a civilian attorney is retained by the defend- 
ant, the detailed defense counsel shall furnish a copy of these rules to that 
civilian attorney. 


Author’s Comment 


While not expressly stated in the Rule, an analogous duty should be felt 
by detailed counsel with respect to individual military defense counsel or 
detailed assistant defense counsel when such counsel are members of an 
armed force other than the Coast Guard.** Reference to the accused as the 
“defendant” reflects an effort to assimilate military-justice processes to 
those of civilian tribunals.** 


[CrviLiaNn INDIvipuAL CounsEL; ENTRY OF APPEARANCE | 


Rule 4: When a trial date has been set, and when a defense counsel, other 
than the detailed defense counsel, is to represent the defendant, the detailed 
defense counsel shall advise the other defense counsel, by certified mail, of 
the date, time, and place of trial or Article 39a Session; the identity of the 
convening authority; the identity of the military judge; and request, if not 
previously accomplished, a written entry of appearance as counsel of record 
for the defendant, addressed to the convening authority, with a copy to the 
military judge. 


Author’s Comment 


Few relationships in the scheme of military justice are as troublesome as 
that between civilian defense counsel and detailed military defense counsel. 
Communication between such counsel is often inadequate, and this may be 
prejudicial to the accused’s interest. For this reason, among others, the 
Manual directs detailed counsel to prepare the defense case without waiting 
for individual counsel to appear.*® The Rule seeks to avoid at least some 
fundamental problems of communication, although it may seem trivial to 
require detailed counsel to go through these steps, including the specifica- 
tion of a particular form of mail.*’ Other recognized forms of service of 
process should be treated as substantial compliance with the Rule. See Com- 
ment to R. 9. In view of the fact that an assistant defense counsel may be 
“in charge of the case” ** the reference to “a written entry of appearance 





. MCM, 1969 (Rev.), para. 6a; CG Supp., MCM, 1969 (Rev.) § 0127. 
. But cf. MCM, 1969 (Rev.), Index 37. 

. Id., para. 46d. 

. See also R. 43, infra. 

. MCM, 1969 (Rev.), para. 47. 
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as counsel of record for the defendant” carries no implication that the ci- 
vilian individual counsel must lead the defense team.*® The entry of appear- 
ance should be made part of the record of trial.®° 


[CrviL1an INDIvipuUAL CouNSEL; CONTINUANCES } 


Rule 5; Requests for continuance by defense counsel other than detailed de- 
fense counsel which are premised upon schedule conflicts, i.e. prior 
scheduled appearance in another court, will set forth the name and address 
of the court; the name of the judge, if known; the date the commitment 
was made; the expected duration of the commitment; and a requested date 
for trial. 


Author’s Comment 


While the Rule is couched in language which applies only to the situa- 
tion where the accused enjoys the assistance of individual military or civil- 
ian defense counsel, similar standards should be applied by the judge in 
cases where the detailed defense counsel is the sole member of the defense. 
Additional considerations which could be included in an application for 
continuance under the Rule include: (1) whether the other clients of the 
counsel making the request are in custody, and (2) if so, when they were 
confined, (3) whether any of those clients have requested and been granted 
continuances, and (4) the offenses with which those clients are charged. 
The Rule serves to obscure the Manual provisions indicating that both 
parties to the trial may present data incident to an application for 
continuance.** 


[CHARGES AND SPECIFICATIONS; CONVENING ORDER; ARTICLE 32 
INVESTIGATION; DISTRIBUTION ] 


Rule 6: As soon as charges are referred to trial by court-martial, a copy of 
the charge(s) and specification(s), and a copy of the convening order shall 
be forwarded to the trial counsel, the defense counsel, and the military 
judge detailed to the court-martial. In the event that trial is to be by gen- 
eral court-martial, then a copy of the pre-trial investigation held pursuant 
to Article 32, UCMJ and the pre-trial advice will be furnished to both trial 
counsel and defense counsel as soon as charges are referred to trial. In the 
event that it appears to counsel that a challenge to the pre-trial investigation 
or the pre-trial advice to the convening authority, or both, will be made, 
then a copy of the pre-trial investigation, with the pre-trial advice attached, 
will be furnished to the military judge by the trial counsel within a reason- 
able period of time prior to trial, but in no event less than three (3) days 
prior to trial. 





89. Id., paras. 46d, 48. 
90. See R. 9(b). 
91. MCM, 1969 (Rev.), paras. 58c, e. 
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Author’s Comment 


The first sentence is significant in that it mandates transmittal of prelimi- 
nary documents to the judge and counsel “‘as soon as” the referral endorse- 
ment on the charge sheet has been executed. Hitherto, the key time for 
such distribution was the service of charges on the accused. Under some 
circumstances—e.g., where flight of the accused is feared—it may still be 
essential to maintain the papers in a confidential status until service has 
been effected, and the accused taken into pretrial confinement. The third 
sentence is ambiguous in the reference to “counsel” in the initial clause: 
presumably either trial or defense counsel may take the initiative, although 
it is unlikely the trial counsel will often volunteer the fact that he entertains 
doubts as to the sufficiency of the investigation or pretrial advice.** The pro- 
vision for pretrial transmittal of a copy of the article 32 investigation is 
designed to save trial time, but the Rule contemplates that the judge will 
receive a copy of the investigation only when a challenge to its adequacy 
appears inevitable. 


[CoopERATION BETWEEN COUNSEL; AVOIDANCE OF DELAY] 


Rule 7: In order to avoid unnecessary delays at trial, counsel are requested 
to freely communicate with each other, and if feasible, inform the military 
judge of complicated issues and legal authorities prior to trial.®* 


Author’s Comment 


The relationship between counsel obviously varies markedly from case to 
case, as the interplay of personalities, and factual and procedural settings 
may dictate. Frequently, the temptation may be great to keep consultations 
with opposing counsel to an absolute minimum; at other times, such con- 
sultations may be in the genuine or perceived best interest of the parties. 
The duty of the prosecutor to disclose certain kinds of information adverse 
to the Government stands on a different footing than disclosures by defense 
counsel.** As Mr. Justice Douglas noted in United States v. Augenblick,®® 
the criminal trial is “a disciplined contest.” It would thus be both vain and 
inappropriate to expect that the Rule will do away with some of the ele- 
ments of surprise which oftentimes are an important part of a lawyer’s 
strategy. 

Informing the judge of probable complicated issues in advance of trial, 
and providing him with key citations, are desirable objectives, but there is 
a conflict between this proposition and the right, in many courts-martial, to 





92. Cf. Comment to R. 12. 

93. The Manual suggests that the relationship should be one of “candor and fairness.” 
MCM, 1969 (Rev), para. 42b. 

94. ABA Code of Professional Responsibility, Disciplinary: Rules 7-102(A) (3), (B), 
7-103(B) ; Brady v. Maryland, 378 U.S. 83 (1963); but see MCM, 1969 (Rev.), 
para. 44h. 

. 393 U.S. 348, 356 (1969). 
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a verbatim transcript of the proceedings. Off-the-record conferences and con- 
versations are not favored by the Court of Military Appeals.°* The Rule 
can still be honored, however, by providing such advice in writing on no- 
tice to opposing counsel with the written material incorporated in the rec- 
ord of trial at the first opportunity. The Rule itself does not impose the 
duty to provide notice to opposing counsel, but the opportunities for subtle 
insertion of argument into a notice of issues and authorities mandate provi- 
sion of notice.*’ 

The suggestion that complicated issues and citations to relevant legal au- 
thorities be brought to the judge’s attention is not made mandatory by the 
Rule, while Rule 10(c) attaches severe penalties to a failure to provide 
timely pretrial notice of anticipated motions.** Both Rules 7 and 10 relate 
to “pretrial matters” under the official tripartite division of the Rules, but 
the principles behind Rule 7 also apply to issues arising during a trial. 


[Court-MaRTIAL MEMBER QUESTIONNAIRE ] 


Rule 8: At least five (5) days prior to the trial date, prospective court 
members will be requested by the trial counsel to complete a “Court-Mar- 
tial Member Questionnaire” in approximately the same format and contain- 
ing substantially the same type of background information as shown in the 
sample contained in Annex I to these rules. The trial counsel will ensure 
that a copy of the completed questionnaire for each prospective member is 
furnished to defense counsel and the military judge at least three (3) days 
prior to trial. 


Author's Comment 


Despite the mandatory language of the first sentence, the Rule does not 
have the effect of extending the special court-martial statutory delay to 5 
days.** The accused would have no cause to object if he received copies of 
the completed voir dire form 3 days before the trial—even if the trial coun- 
sel had not circulated the forms 2 days earlier. It may be assumed that the 
rules for computation of the delays here are the same as those announced 
in the Manual in connection with the statutory delays.’°° No Rule requires 
that the completed forms be appended to the record of trial, and little need 
is perceived for such a requirement except where the form provides a basis 
for an unsuccessful challenge for cause. The Annexes to the Rules have 
been omitted in this annotation. 





96. See, e.g., United States v. BeLarge, 19 USCMA 91, 41 CMR 91 (1969); UCMJ, 
art. 54, 10 U.S.C. § 854 (1970) ; but cf. MCM, 1969 (Rev.), para. 39c. 

97. Cf. R. 9(a); see also U.S. Army, Muitary Justice HANpDBOOK: 
THe TriaAL CouNSEL AND THE DeFENSE CouNSEL para. 446 (1969) (DA Pam. 
27-10). 

98. See Comment to R. 10, infra. 

99. UCMJ, art. 35, 10 U.S.C. § 835 (1970). 

00. 


100. MCM, 1969 (Rev.), para. 58c. 
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In the absence of specific indication to the contrary, it is reasonable to 
assume that the drafters did not intend to grant a 3-day delay after each 
challenge to a member of the court.'°' Where a member is excused from 
the court-martial, it should lie within the judge’s sound discretion to dis- 
pense with the questionnaire for the newly detailed member, bearing in 
mind the Manual suggestion of “liberality” in ruling on challenges.’®* Fore- 
handed trial counsel will provide such forms to “alternate members” under 
Rule 11, and will transmit completed copies to defense counsel in a timely 
manner, consistent with the spirit of this Rule. 


[PRETRIAL Motions; PRocEDURES ] 


Rule 9: (a) Any motions or other matters desired to be determined either 
by the convening authority or the military judge prior to the scheduled 
date for trial, or Article 39a Session, must be made in writing, utilizing the 


format shown in Annex III to these rules, and must show service of such 
motions or matters on opposing counsel. Similarly, any response or opposi- 
tion to such motions or matters submitted to the convening authority or the 
military judge by opposing counsel must be in writing utilizing the format 
shown in Annex IV to these rules, and show service upon opposing counsel. 
Motions or matters submitted to the convening authority or the military 
judge for consideration without compliance with this rule will not be con- 
sidered until compliance with this rule has been completed. 

(b) Any matters or motions raised before trial, either to the convening 
authority or the military judge, shall be appended to the record of trial as 
appellate exhibits. The rulings on such matters or motions shall likewise be 
in writing utilizing the format shown in Annex V to these rules, and ap- 
pended to the record of trial as appellate exhibits. 


Author’s Comment 


The Rule provides recognition of the judge’s power to act prior to trial 
without convening an article 39(a) session, provided charges have been re- 
ferred for trial.’°* Additionally, an attempt to improve the quality of the 
record of trial with respect to pretrial motions is made, as well as an effort 
to ensure that such motions are handled as adversary proceedings. One re- 
sult will be to subject pretrial decisions of the convening authority and 
judge to more careful scrutiny by the judge and reviewers, respectively. 
The requirement of a writing for each motion may seem cumbersome in 
the more simple situations, e.g., a request for captain’s mast vice trial by 
court-martial, or a request for release from confinement. Perhaps, as has 
been observed of requests made telephonically due to the distance between 





101. Cf. id., para. 39b(4). 

102. Id., para. 62h(2); cf. para. 625. 

103. See Morrison at 12; cf. Zamora v. Woodson, 19 USCMA 403, 42 CMR 5 (1970) ; 
Hutson v. United States, 19 USCMA 437, 42 CMR 39 (1970) (military judge to 
whom case not referred declined to give pretrial relief). 
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the place of trial and the location of the convening authority, “the require- 
ments of this provision are adequately met if the proceedings are reduced 
to writing and later incorporated in the record of trial.” *°* This practice 
could, however, fail to ensure that opposing counsel had been advised of 
the matter in a timely fashion. The Federal Rules of Criminal Procedure 
permit the court to grant relief from the requirement for a writing as to 
motions not “made during a trial or hearing.” *°° “Service upon opposing 


counsel” should be read as requiring personal service, service by mail, or 
any other method allowed in a Federal district court.’ 

Among the “other matters” included within the Rule are reports of inad- 
visability of trial,’°’ applications for the withdrawal of charges,’** notices 
of the disqualification of counsel,’°’ requests for trial by judge alone 
(which must be submitted via the trial counsel) ,’?° or for enlisted members 
(which also must be submitted via trial counsel) ,''* pretrial motion lists,” 
and pretrial agreements.'** An application for a continuance,'* or post- 
ponement,'’® if not deemed a “motion,” falls within this category. Requests 


for witnesses are within the Rule,’’® but the Rule does not dictate that 
pretrial matters as to which the convening authority and judge have con- 


current jurisdiction be presented initially to the convening authority.**’ 

Since the Rule speaks only of pretrial “motions or other matters,” it fails 
to extend the adversary process to subsequent stages of the case. Govern- 
ment responses to article 38(c) briefs on review are required under Rule 
45, but no provision is made for responses to requests for deferment of 
sentence,'’* motions to the convening authority to suspend a sentence,**® or 
applications for relief under article 69. Present Navy and Coast Guard reg- 
ulations supplementing the Manual permit comment by the general court- 
martial authority on article 69 applications, but not by trial counsel.’*° As 
to deferment of sentence, one Coast Guard general court-martial authority 





U.S. Air Force, SummMaRY oF CHANGcEs In MCM, 1969, 13. 
Fed. R. Crim. P. 47. 
. Fed. R. Crim. P. 49(b), incorporating Fed. R. Civ. P. 5(b). 
. MCM, 1969 (Rev.), para. 44/(5), R. 12. 
. MCM, 1969 (Rev.), para. 56a. 
. Id., paras. 446, 466. 
. Id., para. 48e. 
. Id., para. 48f. 
. R. 10(c). 
. Cf. R. 13(a). 
MCM, 1969 (Rev.), para. 58. 
RR. 2, 5. 
. MCM, 1969 (Rev.), para. 115. 
. Cf. United States v. Jones, 21 USCMA 215, 217 n.1, 44 CMR 269 (1972). 
. UCMY, art. 57(d), 10 U.S.C. § 857(d) (1970) ; MCM, 1969 (Rev.), para. 88f. 
. UCMJ, art. 74(a), 10 U.S.C. § 874(a) (1970); MCM, 1969 (Rev.), para. 
88(1). 
. JAGMAN § 01446; CG Supp., MCM, 1969 (Rev.) § 01368. 





JAG Journal e XXVII 


has established a requirement that trial counsel (if available) be provided 
an opportunity to comment on such requests.‘** 

Yet other questions arise as to the scope of the Rule. A desertion suspect 
may apply to the general court-martial authority (who may well not be the 
prospective convening authority) for constructive condonation of desertion 
prior to referral of the charges for trial.’*? Such a suspect might have civil- 
ian counsel or military counsel provided incident to an interrogation. If the 
request is made before referral, no prosecutor exists on whom to serve such 
a request, and, indeed, it is not clear until referral that the Rules will 
apply, since disposition by summary court-martial or nonjudicial punish- 
ment is still possible.’** Under these conditions, the matter will still be re- 
ferred to the general court-martial authority’s staff judge advocate or legal 
officer.'** Compliance with the other requirements of the Rule (written rul- 
ing to be attached to the record, if the case is referred to a special or gen- 
eral court-martial) should be sought.’*° 

The Rule also does not cover motions made to various other officers 
who may be brought into the military-justice process. For example, a mo- 
tion for appropriate relief in the nature of a motion for release from illegal 
confinement can arguably be made to the officer exercising command over 
a confinement facility.‘** Where an accused is in pretrial confinement in ex- 
cess of 30 days, and approval of a general court-martial authority is re- 
quired for continued custody,'*’ such decisions by the general court-martial 
authority may evoke defense motions, The spirit, if not the letter, of the 
Rule mandates service of such motions on Government counsel or the con- 
vening authority, if the case has not been referred for trial.*** 

An amendment to the Rule added the standardized motion formats omit- 
ted from this article.’*° Unlike Federal civilian criminal practice, these for- 
mats are mandatory.'*° 


[PreTRIAL Motions; JupiciaL RENEWAL; WAIVER] 


Rule 10: (a) Any matters or motions presented to the convening authority 





121. Application of Outeda, Misc. Docket No. 01-70 (1st Coast Guard Dist., Jul. 11, 
1970). 

. MCM, 1969 (Rev.), para. 68/. 

. Cf. Fidell, The Summary Court-Martial: A Proposal, 8 Harv. J. Lecis. 571, 
585-86 (1971). 

. UCM, art. 6(b), 10 U.S.C. § 806(b) (1970); MCM, 1969 (Rev.), para. 52. Re- 
ferral of the request to the trial counsel of an existing court, by analogy to depo- 
sition practice, is also possible. See MCM, 1969 (Rev.), para. 117b(2). 

. But see Comment to R. 13, infra. 

. MCM, 1969 (Rev.), para. 22. 

. DoD Inst. 1325.4 (Oct. 7, 1968). U.S. Navy, Corrections MAnuat art. 106(10) 
(NAVPERS 15825 Rev.). 

. See Comment to R. 10, infra. 

. CG Supp., MCM, 1969 (Rev.), amend. 25 (Jul. 14, 1972). 

. See Fed. R. Crim. P. 58. Compare Fed. R. Civ. P. 84 with Fed. R. App. P. 
32(b). 
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prior to trial may be raised again only at trial, or the Article 39a Session, 
if one is held, unless other remedies are specifically permitted by law or 
regulation. 

(b) Once trial, or the Article 39a Session, if one is held, has com- 
menced, all matters and/or motions pertaining to the charge(s) and specifi- 
cation(s), the pre-trial procedure, the trial procedure, or any other facet of 
the case referred to trial, shall be raised only in the judicial forum for de- 
cision by the military judge. Attempts to litigate or appeal, piecemeal, 
interlocutory matters outside of the judicial forum will not be permitted 
once trial, or the Article 39a Session, if one is held, has commenced unless 
such extrajudicial actions are specifically permitted by law or regulation. 

(c) Prior to the time set for commencement of the trial, either by Arti- 
cle 39a Session or by assembly of the court, counsel shall submit, in writ- 
ing, to the military judge a list of all motions intended to be raised. Any 
motions not included in this list, or any amendments thereto, prior to com- 
mencement of the trial will be deemed waived and will not be heard by the 
military judge. In very unusual circumstances, such as the grounds for the 
motion arising or coming to light after the commencement of the trial, the 
military judge may hear additional motions. 


Author’s Comment 


The first paragraph of the Rule includes one of the limitations found in 
Rule 9: it appears to apply only to motions made to the convening author- 
ity, while many pretrial motions may be made quite properly to the supervi- 
sory authority or higher authority, or to officers in command over a con- 
finement facility.**‘ Further, the sentence raises (without resolving) the 
question of whether rulings on such pretrial decisions are subject to chain- 
of-command administrative appeals allowed by Service regulations.’ If a 
convening authority denies a discovery motion, or a request for release 
from confinement, or a petition for condonation of desertion—or even a 
pretrial agreement offer—may an appeal be taken or the matter renewed 
before the officer next superior in the chain of command, as with requests 
for individual military defense counsel? *** The Rule states that such ap- 
peals are permitted if other provisions of law or regulations allow them. 
The intent of the Rule is to ensure to the maximum extent possible that re- 
view of decisions of the convening authority on pretrial matters be treated 
in the judicial as opposed to the military administrative forum. Discourage- 
ment of such appeals to the supervisory authority or beyond by the defense 
is appropriate when article 62(a) is considered. Since the Government may 
not pursue a UCMJ, article 62(a), application beyond the convening au- 
thority “administratively,” there is a modicum of reciprocity in the system. 





131. See Comment to R. 9, supra. 
132. Navy Regs., art. 1241: Coast Guard Regs., art. 14-1-10 (1955). 
133. MCM, 1969 (Rev.), para. 48d. 
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The matter is particularly complex when the administrative- and crimi- 
nal-law systems of an armed force interact.’** For example, where a 
formal board of investigation is used in lieu of an article 32 investigation, 
it could happen that the convening authority of the board of investigation 
failed to provide a verbatim transcript seemingly required by the precept 
and investigative regulations. If the report of the board were sought to be 
used as an article 32 investigation, under United States v. Gandy,'** no 
right to a verbatim transcript exists under the Code. A question which then 
arises is whether a party to the board of investigation who is also an ac- 
cused in a related general court-martial may pursue nonjudicial military 
appellate remedies to require the preparation of the transcript of the 
board’s proceedings? In a recent Coast Guard case, it was ruled that no 
such administrative appeal would lie, as it would be a piecemeal appeal.'** 

Similar questions may be posed as to the second paragraph of the Rule, 
except that the policy against piecemeal appeals has much greater force 
when the trial has begun. Despite the broad language, (“matters,” “mo- 
tions,” “facets”), the Rule cannot completely foreclose referral of some 
matters to the convening authority during trial. Thus, pretrial agreements 
may be and often are negotiated after an article 39(a) session has been 
held. Reports of inadvisability of trial continue to require convening au- 
thority action **” despite the Rule, and requests for pardon,'** detail of in- 
dividual defense counsel,’** and release from pretrial confinement come 
within the “facet of the case” clause but remain beyond the lawful compe- 
tence of the judge.’*° The Rule leaves open the question of the right of the 
defense to seek interlocutory or preventive relief in Federal district court, 
although it has been stated that Coast Guard counsel are free to pursue 
such remedies. *** 

There has been much discussion of the validity of Rule 10(c), even as 
an exercise of the judge’s power to maintain an orderly trial in the interest 
of justice. Such revelation of motions, subject to a waiver sanction for fail- 
ures to comply with the Rule, serves to avoid the delay engendered by sur- 
prise motions, and permits the judge to take the disclosed motions in a ju- 
dicially sensible order, so that jurisdictional or other basic defects may be 





. E.g., Henderson v. Resor, 20 USCMA 165, 43 CMR 5 (1970). 

. 9 USCMA 355, 26 CMR 135 (1958). 

. United States v. Graham, Response to Appeal (GCM, 3d Coast Guard Dist., 
Jan. 25, 1972.) citing Gale v. United States, 17 USCMA 40, 37 CMR 304 (1967). 

. See R. 12. 

. MCM, 1969 (Rev.), para. 68e. 

. Id., para. 48b. 

. Gagnon v. United States, 42 CMR 1035 (AFCMR 1970) ; United States v. Strick- 
land, 42 CMR 951 (AFCMR 1970), petition denied, 19 USCMA 620, 42 CMR 
356 (1970). 

. Morrison at 8; 397 Coast Guarp L. Butt. 31 (1972). 
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reached early in the motions session.'** Pretrial revelation is common in ci- 
vilian courts.*** Despite this, none of the Rules has evoked as much conster- 
nation and debate as this part of Rule 10. Admittedly, the court may grant 
relief from a strict application of the Rule,’** but the spirit of this part of 
the Rule is such as to confine departures to the bare minimum. Unlike the 
purely hortatory language of Rule 7, this part of Rule 10 provides signifi- 
cant sanctions for failures to comply with its terms. } 

Since Rule 10(c) creates a kind of pretrial discovery of the defense case, 
difficult constitutional questions could be perceived in its operation.’** The 
Rule, however, deals not with the witnesses to be called by the defense (ei- 
ther on the merits, sentence, or motions), or with the theory of the defense 
(to the extent that this is not revealed by motions to suppress and the 
like), but with a simple enumeration of the motions “intended to be 
made.” The fundamental considerations which make prosecutorial discovery 
constitutionally suspect do not come into play, there being no demand for 
“testimonial” evidence from the accused, and no incriminating effect to the 
compelled notification.’** In light of the decision of the Supreme Court in 
Williams v. Florida *** upholding a State rule of court requiring advance 
notice of alibi witnesses and the alibi locus—far closer to self-incrimination 
prohibitions—the sanction under Rule 10(c) appears to pass constitutional 
muster. The Coast Guard Rule, like the Florida alibi rule, “only compel(s) 
[the defense] to accelerate the timing of his disclosure” of motions.'** The 
important element of mutuality is also present, as Rule 10(c) applies to 
prosecution motions as well. 

Even if the Rule is constitutional, it could be argued that the sanction is 
one not provided in the Manual or Code, and hence is invalid. As to some 
motions, for example, the specific provisions of the Manual regarding non- 
waiver militate against the penalty here applied: the motions listed in para- 
graph 67a “should ordinarily be asserted by motion to dismiss before a 
plea is entered; but failure to assert them at that time does not constitute a 
waiver of the defense or objection.” Failure to include such matters in a 
Rule 10(c) notice would no more operate to bar subsequent making of the 
motion than would a failure, under Rule 7, to invite the judge’s attention 
to a complicated legal issue prior to the trial. Some motions, such as a mo- 
tion for a finding of not guilty,’*® or to admit an offered exhibit into evi- 
dence, should be treated as exempt from the Rule, either on the theory that 





142. See Morrison at 24-28; MCM, 1969 (Rev.), para. 67e (action may be deferred 

on motions “raising a defense or objection”). 

. Fed. R. Crim. P. 17.1. 

. Cf. Comment to Preamble, supra. 

. Cf. Note, Prosecutorial Discovery under Proposed Rule 16, 85 Harv. L. Rev. 
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. Id. at 998-1011. 

. 399 U.S. 78 (1970), discussed in Note, supra note 145, at 1006-08 & nn. 47-56. 

. Id. at 85. 
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the “grounds for the motion aris[e] or com[e] to light after the com- 
mencement of the trial,” or on the theory that such motions are a matter of 
course, and should be anticipated by the prosecution in any contested case. 
As to other motions, the Manual states that they are waived unless “raised 
prior to plea or prior to the conclusion of any article 39(a) session held 
prior to assembly whichever occurs earlier.” '°° To the extent that the Rule 
applies a harsher waiver standard than the Manual as to these motions by 
requiring notice prior to the actual statement of the motion in court or by 
motion papers,’*’ it has the effect of “hedging . . . with extraneous 
conditions” *** the degree of freedom allowed the defense by the President 
under article 36. The time limit for making such motions having been set 
by the President, and no provision being made in the Manual for Secre- 
tarial or Judge Advocate Genera! regulations to supplement the motion 
practice paragraphs, the field should be considered as preempted by the 
treatment in the Manual. One way to avoid litigation of the validity of the 
Rule is for counsel to submit an all-inclusive list of motions, although this 
smoke-screen tactic has little else to commend it.'®* 

While not adverted to in the Rule, opposing counsel should receive cop- 
ies of the list,‘°* and a copy should be appended to the record of trial as an 
appellate exhibit in any case where the waiver sanction is invoked.’ 
Though the Rule states that the list must be submitted to the judge “prior 
to the time set for the commencement of the trial,” the purposes of the 


Rule—avoiding delay during trial sessions, and enabling the court and 
counsel to address fully the legal authorities bearing on an issue—are best 
served if counsel comply with the requirement at least one full business day 
in advance of the opening session. 


[CHALLENGES; ADVICE TO CONVENING AUTHORITY ] 


Rule 11: If, after an examination of the “Court-Martial Member Question- 
naire,” or for any other reason, it appears to counsel that a challenge 
might be sustained, counsel should advise the convening authority that it 
would be advisable to have alternate members readily available for detail- 
ing to the court in the event that the challenge procedure should reduce the 
court-martial below a quorum. 





. Id., para. 67b. Cf. Fed. R. Crim. P. 12(b) (3). 

. See R. 9(a). 

. United States v. Darring , 9 USCMA 651, 26 CMR 431, 434 (1958) (Ferguson, 
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. R. 7, supra. Cf. Argersinger v. Hamlin, 407 U.S. 25, 58-59, (1972) (Powell, J., 
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. Cf. R. 9(a); ABA Code of Judicial Conduct, Canon 3A (4) ; ABA Code of Profes- 
sional Responsibility, Disciplinary Rule 7-110 (B). 
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Author’s Comment 


The Manual imposes such duties on trial counsel at present,’°* although 
this Rule seeks to impose a like obligation on defense counsel, through use 
of the all-encompassing term “counsel.” For tactical reasons, defense coun- 
sel often hesitate to reveal their misgivings concerning particular court mem- 
bers. Indeed, in some cases an accused may opt not to exercise a valid 
challenge for cause: e.g., if the member in question has expressed on voir 
dire examination views so outrageous as to compel a particularly desirable 
reaction from the others on the court. A difficult problem thus arises: may 
the judge override such a strategem by excusing the member sua sponte? 

The Rule is stated only in hortatory, rather than mandatory language, 
and there are no sanctions for a failure to provide such notice. In a blatant 
case, where trial counsel had ample knowledge of grounds for challenge for 
cause, a judge could treat any delay occasioned thereby as chargeable to 
the Government for speedy-trial purposes. 


[ETHicaL STANDARDS; REPORT OF INADVISABILITY OF TRIAL] 


Rule 12: (a) The ABA Code of Professional Responsibility applies to all 
counsel engaged in the practice of law before courts-martial. 

(b) Canon 7, Ethical Consideration EC 7-13, states in part: “The re- 
sponsibility of a public prosecutor differs from that of the usual advocate; 
his duty is to seek justice, not merely to convict.” Canon 7, Ethical Consid- 


eration EC 7-14, states in part: “A government lawyer not having [the dis- 
cretionary power to refrain from litigation] who believes there is a lack of 
merit in a controversy submitted to him should so advise his superiors and 
recommend the avoidance of unfair litigation.” 


(c) In any case in which, after a full development and evaluation of the 
evidence by the trial counsel, he shall be of the opinion that there is a lack 
of merit in the case to be prosecuted, and that as a matter of ethical con- 
science the charge(s) and specification(s) should be reduced or dismissed, 
he shall communicate his belief, together with the reasons therefor, to the 
convening authority together with his recommendation as to the appropri- 
ate disposition of the case. 

(d) In the event that the convening authority is in disagreement with 
the trial counsel and does not approve of the recommendations submitted to 
him by the trial counsel, he shall, in writing, state his disagreement and 
disapproval, the reasons therefor, and his directions to the trial counsel. 

(e) All matters submitted to the convening authority by the trial counsel 
pursuant to Rule 12(c) above; and the decision of the convening authority 
pursuant to Rule 12(d) above, shall be attached to the record of trial as 
appellate exhibits. 





156. MCM, 1969 (Rev.), para. 44f(1). 
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Author’s Comment 


The power of the Judge Advocate General to issue “[r]ules defining pro- 
fessional and personal misconduct” is conferred specifically by the 
Manual.'** The Rule updates another provision of the Coast Guard Supple- 
ment making the former Canons of Professional Ethics applicable to 
courts-martial counsel.'** Curiously, since the Rules apply only to special 
and general courts-martial, the superseded Canons implicitly continue to 
govern counsel in summary courts-martial and nonjudicial-punishment 
cases. The Rule makes the Code of Professional Responsibility applicable to 
“all counsel engaged in the practice of law before courts-martial” of the 
Coast Guard. The words “engaged in the practice of law” appear to be sur- 
plusage, it being manifest that the drafters’ intent was to cover all counsel, 
including nonlawyer trial and defense counsel.'*® Note that no provision is 
made for application of the Code of Judicial Conduct (or the Canons of 
Judicial Ethics in effect at the time the Rules were promulgated) al- 
though they clearly bear on military-judge behavior and the application of 
the Rules.’ 

The interplay between the Rule and the Manual provision regarding re- 
ports of inadvisability of trial gives rise to a multitude of perplexing ques- 
tions. The Manual authorizes submission of such reports only if “it is rea- 
sonably apparent that the matter was not known to the convening authority 
when the charges were referred for trial,” **' whereas the Rule includes no 
such limitation. Thus, the Rule requires the submission of a report by trial 
counsel under some circumstances where the Manual may not permit such a 
report. For example, this could occur where a convening authority had 
fully and carefully considered the adequacy of the article 32 investigation, 
or the accused’s sanity or competency, and resolved those issues in favor of 
proceeding with the trial. Under these circumstances, the Rule forces the 
convening authority to put such rulings in writing if the prosecutor feels 
difficulties of conscience in proceeding with the case. This helps to bring 
military practice slightly closer to civilian methods, where “the legitimacy 
and necessity of the prosecutor’s discretion in pressing charges have long 
been recognized.” **? 

Reading the Ruie in conjunction with Rule 9(a) suggests that a report 
of inadvisability of trial, as an “other matter,” must be in writing and the 
defense given notice even though the defense will ordinarily not oppose 





157. Id., para. 43. 

158. CG Supp., MCM, 1969 (Rev.), § 0129c. 

159. MCM, 1969 (Rev.), para. 6c. See also Chadwick, The Canons, The Code and 
Counsel: The Ethics of Advocates Before Courts-Martial, 38 Mu. L. Rev. 1, 10 
(1967). 

. See, e.g., Comment to R. 10, supra. 

. MCM, 1969 (Rev.), para. 44/(5). 

. PresipeNnt’s Comm’N on Law EnNForcEMENT & ADMINISTRATION OF JUSTICE, 
Task Force Report: Tue Courts 5 & n.8 (1967). 


47 





FALL 1972 e Coast Guard Rules 


such a report (unless a trial, for example, is desired to vindicate an ac- 
cused’s reputation). However, inasmuch as a report may be submitted by 
trial counsel after the commencement of an article 39(a) session,'®* and 
since the judge does not enjoy power to grant the relief urged in such a re- 
port, the report may be rendered to the convening authority as if no article 
39(a) session had transpired, despite Rule 10(b). Hence, a report of inad- 
visability of trial may be an “other matter” for some purposes but not for 
others, under the Rules. 

The Rule is, in a sense, a potent discovery tool for the defense, since it 
will provide the accused with trial counsel’s own statements of the weak- 
nesses of the Government’s case. A possible result could be that trial coun- 
sel would be discouraged from rendering such reports, despite the dictates of 
the Code of Professional Responsibility. It is assumed that, in any event, 
the report under Rule 12(c) will be only an appellate exhibit, and will not 
be admissible in evidence, on findings or sentence, even under paragraph 
75c(1) of the Manual. Where the report, for example, urged without suc- 
cess that the charges be referred to a lesser court-martial, based on his as- 
sessment of the fair maximum punishment, allowing the court members to 
see the convening authority’s response would be in violation of paragraph 
44g(1) and UCMJ, article 37,‘ akin to showing the court the pretrial 
agreement currently subject to examination only by the judge.’® A more 
sensitive question is whether trial counsel’s statement of conscience should 
be considered by the judge on such matters as a speedy-trial motion. Allow- 
ing such use could again have a “chilling effect” on the submission of these 
reports, and would place trial counsel in the untenable position of having to 
argue against arguments of the defense and those marshalled in his own 
correspondence with the convening authority. 

The requirement that the convening authority give reasons is parallel to 
his duty to provide an explanation when returning a dismissed specification 
to the court for reconsideration,’** or where the convening authority is in 
disagreement with his staff judge advocate or legal officer concerning the 
proper action to take on a case.’ 

While not addressed in the Rule or Manual, it could be thought consist- 
ent with the philosophy of these provisions, and the professional ethical 
considerations underlying them, to permit trial counsel to appeal a refusal 
of the convening authority to take the action recommended in a Rule 12 re- 
port to the supervisory authority or other superior command. Such appeals 
of the convening authority’s “action,” or renewals of the report to higher 
authority would, under Rule 10(a), however, only be allowed prior to trial, 
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if “specifically permitted by law or regulation.” If a Rule 12 report were 
rendered after trial had commenced, the policy against piecemeal appeals ex- 
pressed in Rule 10(b) would prevent further action by trial counsel in sup- 
port of his conscientious misgivings as to the propriety of the 
prosecution.** 


[PRETRIAL AGREEMENTS ] 


Rule 13: (a) Any pretrial agreement relating to any of the charge(s) and 
specification(s) referred to trial, must be originated by and submitted by 
the defendant and his counsel. Pretrial agreement proposals shall be sub- 
mitted to the convening authority, in writing, signed by both the defendant 
and his counsel. 

(b) No action on a proposed pretrial agreement shall be taken by a con- 
vening authority until he has fully consulted with and had the advice of the 
trial counsel who represents the government, the other party to the trial. It 
is not necessary that the trial counsel agree with or approve of a proposed 
pretrial agreement; it is necessary, however, that the convening authority 
obtain the views of the trial counsel prior to taking any action with respect 
to the proposal. 


Author’s Comment 


The first paragraph carries forward the Manual provision prohibiting in- 


ducement of a plea by the prosecutor.’® The entire Rule serves the salutary 
purpose of preventing the convening authority from entering into a plea 


bargain without Government representation at the negotiations.’’° Since 
plea bargains are occasionally entered into with a supervisory authority, 
rather than the convening authority, the Rule should be read as covering 
such agreements as well. Sanctions for a convening authority’s failure to 
consult trial counsel as to an offered pretrial agreement do not appear to be 
available: equitable considerations militate against a trial counsel’s renun- 
ciation of a pretrial agreement reached in violation of the second para- 
graph of the Rule. The position of trial counsel is enhanced by the Rule, 
but it does not confer upon him the power of most civilian prosecutors to 
conclude pretrial agreements. Navy rules require submission of the offer 
via the the trial counsel.’*! Rule 9(a) requires only that a copy of the de- 
fense offer be served on the prosecutor, and Rule 9(b) dictates that the en- 
tire correspondence be appended to the record of trial as appellate exhibits. 
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[CourTRooms } 


Rule 14: (a) No trial by court-martial will be held until the military judge 
detailed to the court has inspected and approved the site and facilities of 
the courtroom. The decision of the military judge with respect to the site 
and facilities is final. 

(b) Among the factors that should be taken into account in determining 
the appropriateness of the site and facilities of the courtroom are: freedom 
from noise or other disturbing or disrupting influences; adequacy of the 
bench; adequacy of seating for the members of the court; adequacy of 
space for spectators; adequacy of lighting and ventilation; adequacy of 
counsel tables; adequacy of recording equipment; adequacy of space for 
the deliberation of court members; adequacy of space for witnesses waiting 
to testify; adequacy of security; and any other factors which create or de- 
tract from an appropriate judicial forum. 

(c) Should the detailed military judge determine that the site and facili- 
ties selected for trial are not adequate or appropriate, he shall refuse to 
commence the trial, give his reasons therefor, and the trial counsel shall 
communicate his decision and reasons therefor to the convening authority. 


Author’s Comment 


The Rule involves both the convening authority’s power to designate the 
place of trial,’** and trial counsel’s duty to “obtain a suitable room for the 


court,” *** by giving the judge an effective veto over selected courtroom fa- 
cilities. This expands the judge’s power under the Manual to regulate seat- 
ing arrangements within the courtroom.’ Since trial counsel “executes all 
orders of the court,” *** he could be directed to make other arrangements 
for courtroom facilities, subject to the general location requirements of the 
convening order. Where no satisfactory facilities are reasonably available 
within the “place of trial” area designated by the convening authority, con- 
sideration could be given to a motion for a change of venue.’”® A court 
would apparently not lose jurisdiction if it sat in a place other than that 
designated by the convening authority.’ 


B. TRIAL MATTERS 
[Decorum; Duties oF CouNsEL] 
Rule 15: Counsel have the duty and responsibility for knowing and observ- 


ing the proper relationship and decorum that should exist in the courtroom. 
Counsel are obligated to acquaint clients and witnesses with appropriate 
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courtroom procedures and decorum and, insofar as possible, ensure their 
adherence. 
Author’s Comment 


The Rule makes explicit the duty of counsel as “officers of the court” to 
maintain the court’s dignity.1** Additional duties of trial counsel regarding 
courtroom aides are included in Rule 33. 


[ MANNER OF ADDRESS AND EXAMINATION ] 


Rule 16: Counsel shall always stand when addressing the military judge or 
court members. Counsel should also stand when conducting examination or 
cross-examination of witnesses; however, at the discretion of the military 
judge, counsel may remain seated during protracted periods of questioning. 


Author’s Comment 


The Manual requires counsel to rise when addressing the court.1® By 
going further, the Rule carries forward the underlying theme of improving 
the courtroom environment as a place for the orderly conduct of public 
business. 


[ APPROACHING THE CourT AND WITNESSES | 


Rule 17: Counsel should conduct the questioning of witnesses and argu- 
ments to the court at a reasonable distance from the witness and/or the 
court. Counsel should not approach a witness without first obtaining the 
permission of the court. 


Author’s Comment 


The Rule is designed to preserve the decorum of the court, as well as im- 
plement the judge’s power to protect witnesses from improper questioning 
or unfair treatment.’*® There will be times when counsel for either side 
may desire to adopt a challenging atmosphere when questioning hostile wit- 
nesses,’*? thus suggesting a need to examine a witness from only a very 
short distance from the witness stand. The test of reasonableness stated in 
the Rule incorporates the judge’s discretion in determining the need for such 
questioning based on the witness’ demeanor, interest in the outcome of the 
case, indicated conflict with testimony of other witnesses, and similar consid- 
erations. As the Manual states, “[r]easonable latitude should be given the 
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cross-examiner, even if he is unable to state to the court what facts his 
cross-examination is intended to develop.” 1°? 


[CouNSEL To REMAIN IN CouRTROOM | 


Rule 18: Counsel will not be permitted to depart the courtroom during the 
conduct of a trial without first obtaining leave of the court. 


Author’s Comment 


“The court” referred to in the Rule is the military judge, or president and 
members of a special court-martial without a military judge.’** Absence 
of a member of the defense is further contingent upon the “express consent 
of the accused.” '** 


[EXAMINATION OF WITNESS BY MULTIPLE CouNSEL] 


Rule 19: If a party is represented by more than one counsel, only one 
counsel may examine any one witness or address the court on any particu- 
lar issue or motion, except with the specific permission of the military 
judge. 


Author’s Comment 


Pursuant to the judge’s power to protect witnesses from “improper ques- 
tions” and “insulting treatment,” **° and his duty to ensure the “fair and 
orderly conduct of the proceedings,” **° the Rule prevents the confusion of 
proceedings or the oppression of a witness which may follow from permit- 
ting more than one counsel to be heard on a particular matter. Because of 
the severe dangers to the balance and dignity of the proceedings from such 
“double-teaming” on motions or the examination of witnesses, exceptions 
should be granted infrequently, and only for good cause shown. The Rule 
does not require that the counsel “in charge” of the defense **’ conduct all 
in-court examination and argument.'*® 


[OBJECTIONS ] 


Rule 20: When an objection is entered, only the objection and the 
ground(s) therefor shall be stated. Argument upon objections will not be 
heard or made until permission is given or argument is requested by the 
military judge. After a matter has been argued and submitted to the mili- 
tary judge and the military judge has announced his decision, counsel shall 
not make further comment or argument. A request for reconsideration of a 
ruling by the military judge will not be made unless counsel making such a 
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request has new matter of substance to present on the issue; such a request 
shall not be made for the purpose of making further argument. 


Author’s Comment 


The Manual paragraph suggesting that the grounds for an objection will 
“ordinarily be stated” ‘*® is made mandatory by the first sentence of the 
Rule. Despite the tone of the second sentence, it is clear that both parties to 
the trial should be accorded an opportunity to express to their reasonable 
satisfaction their contentions.’*° The Rule properly establishes a broader 
discretion in the judge when dealing with requests for reconsideration than 
when dealing with original statements of the objection. The right of the 
judge to change his ruling, however, is statutory in nature,’** and error 
can occur in erroneously declining to permit argument seeking a reconsid- 
eration.'** Examples of “new matter of substance” which would take a re- 
quest for reconsideration out of the “mere repetition” trap of paragraph 
53g include newly discovered evidence or legal authorities not before the 
court at the time of the original ruling. 


[CouNsEL To PreEsERVE Dicnity oF PROCEEDINGS] 


Rule 21: Counsel shall at all times during the trial maintain a quiet and 
dignified atmosphere in keeping with the traditions of judicial proceedings. 
Colloquy, argument, or personal “barbs” between counsel; facial expres- 
sions or other movements or gestures by counsel intended to convey disa- 


greement, disapproval, or disbelief of statements made by opposing counsel, 
testimony of witnesses, or rulings of the military judge will not be tolerated 
in the courtroom. 


Author’s Comment 


The Rule advances the philosophy of Rule 15, and seeks to vindicate the 
same purpose as the Code of Professional Responsibility’s prohibition on 
“undignified or discourteous conduct which is degrading to a tribunal.” *** 
As Chief Judge Wyzanski has observed, “. . . the criminal trial is as much 
a ceremony as an investigation. Dignity and forbearance are almost the 
chief desiderata.” 1** It follows that a rather strict adherence to the Rule is 
entirely warranted in the interest of preserving the integrity of the military- 
justice system, as well as the achievement of justice in a particular trial. 





189. MCM, 1969 (Rev.), para. 149a. 
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The Rule should not, however, be read as preventing the creation of an 
appropriately challenging atmosphere incident to the examination or cross- 
examination of a hostile witness: the exchange between counsel and witness 
in such a situation neither can nor should be confined to the words used, 
since the tone of the questioner’s voice and his facial expressions of 
doubt as to the witness’ candor or accuracy are all traditionally accepted 
methods of advocacy. The proper scope of the Rule includes, under this 
approach, conduct indicating counsel’s reaction to remarks of the court, 
opposing counsel, or a hostile witness other than one under examination 
by the counsel making the gesture or facial expression. Similarly, the 
Rule should not prevent the judge from permitting counsel “to confer 
with one another” in the interests of justice and efficiency.'®* 


[UniFrorms ] 


Rule 22: All military personnel required to be present at trial, including 
court members, counsel, defendant, reporter, orderly, guards, and all mili- 
tary witnesses, shall appear in complete uniform as prescribed by the presi- 
dent of the court-martial. The uniforms authorized for Coast Guard courts- 
martial are: Service Dress Blue; Service Dress Khaki; Tropical White 
Long; and for special courts-martial in appropriate locations, Tropical 
Khaki Long. The military judge may, in his discretion, permit the wearing 
of Tropical Khaki Long during Article 39a Sessions held prior to the as- 
sembly of the court. The military judge shall, in all cases, wear the robes 
of a judge and wear the appropriate uniform shirt and necktie under the 
robes. The wearing of a tropical (open necked) shirt by a military judge 
under his robes is not permitted. In those cases where the uniform for trial 
is prescribed as either Tropical White Long or Tropical Khaki Long, the 
military judge may wear either Service Dress Blue or Service Dress Khaki. 


Author’s Comment 


The Rule elaborates on the provisions of the Manual under which the 
judge sets the uniform for article 39(a) sessions, and the president of the 
court-martial sets the uniform for open sessions.*°° Where civilian counsel 
appear for the accused, analogous standards of dress should be observed by 
such counsel. The deportment of counsel being chiefly a responsibility of 
the judge, the president should defer to the judge’s desires regarding the 
manner of dress for civilian counsel as to open sessions. 


[ENTRY AND DEPARTURE OF MILiITaryY JuDGE AND MEMBERS; MANNER OF 
ENTERING PLEAS AND ANNOUNCING FINDINGS AND SENTENCE] 


Rule 23: All personnel in the courtroom shall rise upon the entry and de- 
parture of the military judge. All personnel in the courtroom shall rise 
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when the members of the court-martial are sworn. The defense counsel and 
the defendant shall rise and face the court when entering pleas and when 
findings and sentence are announced. 


Author’s Comment 


The second sentence restates part of the relevant Manual provision, 
which also requires that all persons present in the courtroom rise when the 
oath is administered to a judge or any counsel.’*’ Because the “oath for 
questioned member” '** relates to the voir dire examination of the member 
questioned, may be omitted at the election of the questioning party,’*® and 
does not mark the individual’s commencement of duty as a court member, 
the Rule should not be interpreted as requiring all present to rise for such 
an oath. 

The Manual is silent on the need for the accused to rise, with counsel, at 
the stages indicated in the last sentence of the Rule, but the trial guide pub- 
lished with the Manual suggests that the accused and his counsel should 
rise when entering pleas.*°° The trial guide also notes that “[i]t is custom- 
ary for the accused to stand immediately before the officer announcing the 
sentence.” *°' Oddly, the Coast Guard trial guide issued after the Rules 
went into effect does not require the accused to “stand and face the bench” 
during sentencing.*°? The term “personnel,” while having a military conno- 
tation, should be read as covering civilians in the courtroom. 


[MARKING OF AND REFERENCE TO EXHIBITS] 


Rule 24: Exhibits intended to be introduced at trial may be marked prior 
to trial. Prosecution exhibits will be numbered consecutively with Arabic 
numerals and marked “for identification” prior to being offered into evi- 
dence. Defense exhibits will be lettered consecutively with capita! letters 
and marked “for identification” prior to being offered into evidence. Appel- 
late exhibits will be numbered consecutively with Roman numerals. Each 
counsel will keep a list of all exhibits. In formulating questions to witnesses 
dealing with an exhibit, the designation of the exhibit will be specified so 
that the record will be clear. 


Author’s Comment 


Permitting pretrial marking of exhibits, as authorized by the Rule, will 
be of greatest benefit in cases where, on motions or on the merits or on sen- 
tencing, a great quantity of written material is sought to be introduced into 
evidence or as appellate exhibits, Cases of embezzlement-type larceny, in 
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particular, should be speeded by this innovation. In view of the judge’s 
power to defer ruling on motions,”°** he may take the motions in an order 
other than that desired by counsel.*°* Where this occurs, the provision for 
pretrial numbering of appellate exhibits may prove less workable than the 
rest of the Rule: any shuffling of the order of motions would require a 
renumbering of the proposed appellate exhibits to avoid confusion on the part 
of reviewing authorities. 


[ DocuMENTARY EvipENcE;: Copies] 


Rule 25: Whenever possible, counsel planning to introduce documentary 
evidence at trial should have sufficient copies of the document(s) at hand 
so that upon the offer of the document into evidence, copies can be fur- 
nished to opposing counsel and the military judge. If a copy of a document 
is to be substituted for the original document in the record of trial, only a 
permanent copy is permissible, such as xerox. Nonpermanent copies, such 
as thermofax, may not be used in the record. 


Author's Comment 


The second sentence provides a definition of the term “suitable copy” as 
it is used in paragraph 54d of the Manual. 


[REAL Evipence] 


Rule 26:,1f an item of real evidence cannot be included in the record of 
trial in the form in which admitted into evidence, a suitable substitute shall 
be provided, such as a photograph or written description. Such a substitute, 
however, shall include an accurate and detailed description either pictori- 
ally or written, as to the exhibit’s size, weight, color, substance, and other 
relevant characteristics.” 


Author’s Comment 


Since the description provided pursuant to the Rule, or the photograph, 
may omit or distort relevant characteristics of the real evidence in issue, 
the photograph or description should, whenever possible, be incorporated in 
the record of trial vice the actual res prior to the conclusion of the trial. 


Where this is not done, misgivings as to the accuracy or completeness or 


overall fairness of the substitute should be expressed by defense counsel in 
the UCMJ, article 38(c), brief on review °° or may be the subject of re- 
marks in the defense counsel’s endorsement that he has examined the rec- 
ord of trial.*° 
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[ ARTICLE 39(a) Mortons SEssions ] 


Rule 27: As authorized under Article 39(a), UCMJ and paragraph 53, 
Manual for Courts-Martial, 1969 (Rev. Ed.), a session of the court may be 
held prior to the assembly of the court for the purpose of determining mo- 
tions, defenses, and objections capable of being determined without trial of 
the issues raised by a plea of not guilty. This “Motions Session” may be 
held prior to arraignment, if requested by either counsel. In the absence of 
a request by counsel for a “Motions Session”, a session of the court held 
prior to the assembly of the court may be held for the purposes of arraign- 
ment, motions, pleading, and any other matters appropriate for disposition 
at such a session. (See Rule 10.) 


Author’s Comment 


The effect of the Rule is to clarify the availability of the article 39(a) 
forum prior to the arraignment session, to resolve other matters enumer- 
ated in Manual paragraphs 39b(2) and 53d(1). This “Motions Session” 
may be called upon the request of either party, but, if no request is made, 
the motions-practice portion of the trial is postponed, under the Rule, to 
the special-pleas session under articie 39(a) (3), provision for which is 
made by paragraphs 53d(1)(c) and 65a, and implementing Secretarial 
regulations.*°* The use of the phrase “Motions Session” may be regretted 
as a neologism for the military, but the language and concept are consistent 
with civilian practice, where such sessions are commonly held without the 
expectation of moving on to the arraignment or trial on the merits.” Since 
all article 39(a) sessions are part of the trial proceedings, the civilian term 
“pretrial conference” **° is properly avoided.?™ 


[OPENING STATEMENTS ] 


Rule 28: Opening statements may be made by either or both counsel or 
waived; however they shall be confined to what counsel expect their evi- 
dence to prove. Counsel will not use the opening statement to argue the 
case or to instruct as to the law. 


Author’s Comment 


The second sentence makes clear, when read in conjunction with Rule 
29, infra, that argument should be presented to the court only after the 
completion of the presentation of the evidence.”*” 
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[CLosinc STATEMENTS | 


Rule 29: Counsel in their closing statements may make reasonable com- 
ment on the evidence and may draw such inferences from the evidence and 
testimony as will support their theory of the case. In argument, counsel 
shall not assert his personal belief in the defendant’s guilt or innocence, or 
in the justice of his cause. Trial counsel may not, under any circumstances, 
either directly or indirectly or by inference, argue or bring to the attention 
of the court any desire, belief, or opinion of the convening or other author- 
ity concerning the guilt or innocence of the defendant, or an appropriate 
sentence if convicted. 


Author’s Comment 


The Rule brings together a variety of Manual provisions dealing with 
closing arguments and statements of counsel. The first sentence restates lan- 
guage in paragraph 726, while the prohibition on expression of personal be- 
liefs of counsel is found both in the Manual *** and the Code of Profes- 
sional Responsibility.*’* The last sentence makes some peculiar, but 
probably immaterial, changes to the Manual provisions: the Manual’s “con- 
vening authority, or . . . staff judge advocate or legal officer” has become 
the “convening or other authority.” Presumably the intention was to ex- 
pand the prohibition to the supervisory authority or other higher level of 
command; omission of the command’s legal adviser should not be read as 
extending a license to such officers to exercise command influence.*** More- 
over, the Rule’s prohibition extends to opinions as to guilt or sentence, 
while the Manual adds “any other matter exclusively within the discretion 
of the court.” Again, the omission is surprising, but leaves the Manual’s 
protections unimpaired in any event. 


[ORDER OF ARGUMENT ] 


Rule 30: Upon the conclusion of the presentation of the case, the general 
rule concerning the order of argument on both findings and sentence is: 
trial counsel may make an argument, or waive it; defense counsel may 
make an argument, or waive it; if the defense counsel presents an argu- 
ment, the trial counsel will be given the opportunity to present a brief re- 
buttal argument, limited solely to matters raised by the defense; and should 
the trial counsel in his rebuttal raise any new: matters, the defense counsel 
may be given the opportunity to rebut such new matters in a surrebuttal. 


Author’s Comment 


The Rule follows paragraph 72a regarding the order of statements at the 
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close of the case on findings. Though omitted from the Rule, the accused 
also enjoys the personal right to make an argument in addition to that of- 
fered by his counsel, according to the same Manual provision. The precise 
language of the Manual shows that the prosecutor may make the closing ar- 
gument “if any argument is made on behalf of the defense’”—whether, in- 
ferentially, that argument be made by the accused or his counsel, or both. 
The Rule should be treated as if it read “if the defense presents an argu- 
ment,” to avoid the incorrect inference that trial counsel may not offer a 
rebuttal if the defense closing remarks are made by the accused rather than 
defense counsel. Similarly, where an accused represents himself,*"* trial 
counsel’s right to make a rebuttal argument must turn on whether the ac- 
cused has made such a statement on his own behalf, there being no counsel 
for the defense. 

The right of the accused to make “argument” on his own behalf on the 
merits *"* is to be contrasted with the right of allocution under which he 
may make a nonargumentative statement prior to sentencing.*'* The subpar- 
agraph of the Manual dealing with argument on sentence omits specific 
mention of the accused,*"® perhaps on the theory that the right to make an 
unsworn statement under paragraph 75c(2) serves much the same purpose 
as argument on sentence.**° The Rule provides a guideline for the court’s 
discretion regarding the order of argument on sentence.”** 


[ INSTRUCTIONS ] 


Rule 31: If either counsel desire instructions to the court, other than the 
standardized instructions contained in the Military Judge’s Guide (DA Pam 
27-9), such additional instructions, shall be proposed to the military judge 
in writing. If counsel desire any modification to the standardized instruc- 
tions, such modified instruction should be proposed to the military judge in 
writing. If counsel desire that the military judge comment specifically on 
testimony given or evidence introduced, such request should be made in 
writing accompanied with a proposed summarization of the testimony or 
evidence requested to be given. 


Author’s Comment 


The Rule incorporates the Manual requirement that proposed special in- 
structions be submitted to the judge in writing *** although the further obli- 
gation to provide a copy to opposing counsel is not addressed.*** There is 
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also some difficulty involved in the application of the Rule in light of the 
Manual’s indication that counsel “need not submit” draft instructions “even 
when requested to do so” by the judge.*** By relying on this paragraph, de- 
fense counsel could properly decline to prepare a draft Wheeler instruction, 
despite the requirement that a tailored instruction be given as part of the 
sentencing instruction.**° Since such instructions must be given sua 
sponte,**® the defense could so decline without fear of having waived the 
issue by failing to comply with the Rule. Delay and needless error will be 
avoided, certainly, by honoring the spirit of the Rule, which seeks to re- 
move some of the burden of drafting special instructions from the judge’s 
shoulders, but the quoted language of the Manual makes clear that counsel 
may resist such action on the part of the judge. 

Requested instructions should be included in the record as appellate 
exhibits.°** 


[STIPULATIONS ] 


Rule 32: Wherever possible, counsel shall fully cooperate in reducing 
agreed upon facts to stipulations. Counsel should, wherever possible, stipu- 
late as to the authenticity of documents known to be authentic. 


Author’s Comment 


The Manual urges counsel for both parties to the trial to enter into stipu- 
lations “as to unimportant or uncontested matters” *** and indicates that 
authentication “may be waived by a failure to object on the ground of lack 
of proof of authenticity.” **? The accused must assent to any stipulations, 


since these are agreements between “parties.” *°° 


[BAILIFFs AND ORDERLIES ] 


Rule 33: If practicable, a bailiff or orderly shall be present at every trial to 
obtain witnesses as they are called to testify; to call the entry and depar- 
ture of the military judge; and to take care of administrative errands dur- 
ing the trial. The bailiff or orderly shall be briefed as to his duties by the 
trial counsel prior to trial. 


Author’s Comment 


The detail of guards, clerks, and orderlies is provided for in paragraph 
51 of the Manual. Although trial counsel has no power as such to restrain 
the accused,*' this being the responsibility of the convening authority or 
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other commander or proper officer, and of the military judge or president of 
a special court-martial without a military judge,*** the last sentence of the 
Rule may fairly be read as also requiring trial counsel to brief any detailed 
guards on the manner in which their duty is to be performed in or near 
the courtroom. In this respect, trial counsel’s instructions are those received 
from the convening authority or other proper authority, judge, or president, 
as well as those general rules of courtroom practice as are applicable to 
spectators.?** 


[PRESENTENCING PRocEDURE; UNSworN STATEMENTS] 


Rule 34: Unsworn statements made by a defendant in mitigation and ex- 
tenuation will be given or presented from counsel table, or standing before 
the court. An unsworn statement may not be presented from the witness 
stand. 


Author's Comment 


Unsworn statements of the accused *** have been severely criticized be- 
cause of the inevitable confusion formed in the court-members’ minds that 
such statements are evidence on a par with sworn testimony, when made 
from the witness stand in question-and-answer form. The Rule seeks to re- 
move the cause of this confusion by prohibiting exercise of the right of 
allocution **° from that part of the courtroom.?** 


[Guarps | 


Rule 35: Guards who accompany the defendant, if necessary, shall not be 
permitted inside the “bar” of the courtroom and will remain in the area 
designated for spectators. No arms or weapons, except when such are to be 
exhibits, or when otherwise authorized by the military judge, will be al- 
lowed inside the courtroom. 


Author’s Comment 


Security of the accused is primarily the responsibility of the convening 
authority, the local command, “or other proper officer in whose custody or 
command the accused is at the time of trial.” 2°? Within the courtroom, an 
accused may be restrained physically only if directed by the judge or presi- 
dent of a special court-martial without a military judge.*** It may be as- 
sumed that, if the judge or president directed the application of physical 
restraint upon the accused, an exception to the standards of the Rule would 
be in order, in the words of the Preamble, “to meet the circumstances of a 
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given case.” In a similar vein, where conditions of extreme hostility toward 
an accused have been perceived, or where the physical safety of a witness 
or other participant in the trial may be threatened, a departure from the 
Rule would be within the court’s sound discretion. 


[REGULATION OF CONDUCT IN THE COURTROOM; PHOTOGRAPHY AND Broap- 
CASTING | 


Rule 36: The taking of photographs in the courtroom during the progress 
of judicial proceedings, or the broadcasting of judicial proceedings from 
the courtroom shall not be permitted. 


Author’s Comment 


The Rule closely parallels the civilian Federal standard.**? The Manual 
likewise prohibits the “recording of the proceedings by recording or simi- 
lar devices for public release or broadcast.” **° 
[REGULATION OF CoNDUCT IN THE CoURTROOM; SMOKING, EATING 
AND DRINKING | 


Rule 37: There shall be no smoking in the courtroom during open sessions 
of the court-martial. No food or drink, except water, shall be permitted 


within the courtroom. 


Author’s Comment 


“Open sessions” of the court include article 39(a) sessions, “proceedings 
before the court composed of the military judge alone, as well as the pro- 
ceedings before the court with members.” 7‘! Whether the members shall be 
allowed food or drink during deliberations (i.e., in a “closed session”) lies 
within the sound discretion of the military judge, where one is detailed. 
The Rule vindicates the public interest in conduct of courts-martial in a 
“dignified, military manner.” *‘* Unlike the Rule dealing with uniforms,*** 
this Rule does not authorize the relaxation of standards during article 
39(a) sessions.?*4 


[INFRACTIONS OF RULEs BY COUNSEL ] 


Rule 38: Repeated or gross infractions of these rules of practice and proce- 
dure by counsel shall be forcefully called to the attention of the offending 
counsel and may be reported to Commandant (LMJ) by the presiding mili- 
tary judge. 


239. Fed. R. Crim. P. 53. 
240. MCM, 1969 (Rev.), para. 53e. Cf. ABA Code of Judicial Conduct, Canon 3A(7). 
See also para. 426 for rules concerning press comment by counsel. 
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Author’s Comment 


Under the American Bar Association disciplinary rules, counsel may not 
“*. . [i]ntentionally or habitually violate any established rule of procedure 
or of evidence.” *'* The purpose of the Rule here is to ensure compliance 
with the remainder of the Court Rules. As such, it must be read in light of 
the powers of the Judge Advocates General (a) to withdraw the certifica- 
tion of counsel *** and (b) to suspend counsel.?* 

No explicit provision is made for “opportunity to be heard,” or for in- 
volvement of the convening authority.** Hence, the Rule is not simply a 
restatement of the suspension regulations found elsewhere in the service reg- 
ulations supplementing the Manual, which do provide for “notice and op- 
portunity to be heard.” **° Since the illustrations of misconduct warranting 
suspension in those regulations include “flagrant or continued violations of 
any specific rules of conduct prescribed for counsel,” *°° however, the 
standard to be applied under the Rule is presumably the same as that for 
suspension; viz. that “counsel is lacking in integrity or good demeanor and 
unworthy to continue as counsel.” **! 


Reading the Rule and the suspension and withdrawal schemes together, 
the judge of a Coast Guard court-martial may initiate suspension proceed- 


ings by reporting the misconduct of counsel to the convening authority or 
the Chief Counsel. Withdrawal of certification of counsel being a harsher 
penalty than award of a period of suspension, the safeguards provided by 
the suspension regulations should also be observed when revocation is 
sought, even though the current regulations seek to keep the two processes 
wholly separate.*** Since the Manual requires reference to the convening 
authority for cases of suspension, a fortiori reports under the Rule submit- 
ted by the judge with a view to revocation or suspension should also be 
submitted via the convening authority. 

The Rule leaves intact the provisions regarding contempt of court *°* con- 
sistent with the Navy and Coast Guard position that contempt is a separate 
matter from suspension of counsel.*** Under some aggravated circum- 
stances, violations of the Court Rules by counsel or other persons could 





. ABA Code of Professional Responsibility, Disciplinary Rule 7—-105(C) (7). 

. UCMJ, art. 27(b) (2), 10 U.S.C. § 827(b) (2) (1970); JAGMAN § 0142c(5); 
CG Supp., MCM, 1969 (Rev.) §§ 0123a, 0129a, d. 

. MCM, 1969 (Rev.), para 43; JAGMAN § 0142; CG Supp., MCM, 1969 (Rev.) 
§ 0129a. 

. MCM, 1969 (Rev.), para. 43. 

. See JAGMAN § 0142c(3) ; CG Supp., MCM, 1969 (Rev.) § 0129). 

. JAGMAN § 01426(6) ; CG Supr., MCM, 1969 (Rev.) § 0129c. 

. See also Fed. R. App. P. 46(c). 

. CG Supp., MCM, 1969 (Rev.) §§ 0129, d. 

. UCM], art. 48; 10 U.S.C. § 848 (1970) ; MCM, 1969 (Rev.), paras. 10, 118. 

. JAGMAN § 0142a; CG Supp., MCM, 1969 (Rev.), § 0129a. 
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conceivably be the basis for a contempt citation.**° In civilian Federal 
“« |. . [d]isobedience or resistance to [a] lawful writ, process, 
order, rule, decree, or command, . . .” is punishable as a contempt.?** 


courts, 


The remedy provided in the Rule must be utilized with extreme cir- 
cumspection, in view of the statutory prohibition on causing adverse ac- 
tions against counsel “because of the zeal with which such . . . counsel rep- 
resented any accused before a court-martial.” *** Consideration must also be 
paid to the ABA Code of Professional Responsibility, which states in 
pertinent part: 


A lawyer shall not disregard or advise his client to disregard a standing rule of a 
tribunal or a ruling of a tribunal made in the course of a proceeding, but he may 
take appropriate steps in good faith to test the validity of such rule or ruling.258 


C. Post-TriAL MATTERS 
[Miuitary Jupce Recorp AnD REporT ] 


Rule 39: Upon final adjournment in each case, the military judge will 
complete a “Military Judge Record & Report” retaining one copy for his 
files, and fowarding the original to Commandant (LMJ). This report 
should contain substantially the same information as shown on the sample 
report contained in Annex II to these rules. 


Author’s Comment 


The Military Judge Record and Report Form fulfills, on an experimental 
basis, a need for information analogous to that required by the Navy 
Court-Martial Case Report.*°* The Rule makes preparation and submission 
of the form a legal duty, and the completed records should be subject to 
examination under the Freedom of Information Act.?®° Such discovery 
would be entirely appropriate in helping the accused to decide whether to 
submit a request for trial by judge alone.**' While the amount of investiga- 
tion which may or should be conducted into the personality and predilec- 
tions of the judge for this purpose is narrower than that usually associated 
with pre-voir dire investigation of the detailed members, it would be harsh 
to read as a limitation the accused’s right to “know the identity of the mili- 
tary judge,” particularly in view of the succeeding language concerning 





255. See generally McHardy, Military Contempt Law and Procedure, 55 Min. L. Rev. 
131 (1972). 

256. 18 U.S.C. § 401(3) (1970) (emphasis supplied) ; Fed. R. Crim. P. 42. 

257. UCMJ, art. 37(b), 10 U.S.C. § 837(b) (1970); MCM, 1969 (Rev.), para. 38d; 
cf. UCMJ, art. 98(2), 10 U.S.C. § 898(2) (1970); MCM, 1969 (Rev.), para. 
1776. See also JAGMAN § 01428, at 1-44. 

. ABA Code of Professional Responsibility, Disciplinary Rule 7-106(A). 

. JAGMAN § 0150 (prescribing NAVJAG Form 5813/2); see also id., § 0120e(5) 
(NAVJAG Form 5813/1). 

. 5 U.S.C. § 552 (1970) ; cf. MCM, 1969 (Rev.), para. 115c. 

. UCMJ, art. 16(1)(B), (2)(C), 10 U.S.C. § 816 (1970); MCM, 1969 (Rev.), 
paras. 4a, 53d(2) (a). 
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consulting with counsel.*** If such consultations are to be meaningful, de- 
fense counsel should be able to advise the client of the judge’s past behav- 
ior based on better evidence than the presently available folklore or infor- 
mal local records maintained by fellow judge advocates. 


[ReEcorDs OF TRIAL; AUTHENTICATION | 


Rule 40: Unless specifically authorized by the military judge in a 
particular case, no other officer will authenticate the record of trial in lieu 
of the military judge. In the event of the total disability or death of the 
military judge, then the provisions of the Manual for Courts-Martial, 1969 
(Rev. Ed.) shall be followed. 


Author’s Comment 


Authentication of the record of trial is the duty, in the first instance, of 
the judge or president of a special court-martial without a military 
judge.*®* Trial counsel, or, under some circumstances, a member or the 
court reporter may authenticate the record of a general court-martial in 
the event of the “death, disability or absence” of the judge,? with similar 
rules applying to bad-conduct-discharge special courts-martial.?*° The only 
provision for separate Secretarial regulations concerning authentication oc- 
curs in connection with special courts-martial records not involving bad- 
conduct discharges.*** As a result, the implication of the Rule that officers 
other than the military judge may not authenticate the record of trial when 
the judge is merely “absent” or subject to less than a “total disability” ap- 
plies only to records of trial in the latter category of cases. The only avail- 
able counterargument to this would be that the Rule is a remedial measure 
designed to protect the rights of the accused by limiting the cases in which 
an official other than the presiding judge may declare the record satisfac- 
tory by analogy to cases upholding the issuance of general orders limiting 
the conditions under which a person subject to the Code may be ordered 
into pretrial confinement.” 


[RecorDs OF TRIAL; EXAMINATION BY TRIAL COUNSEL] 


Rule 41: Prior to the submission of the record of trial to the military 
judge for authentication, the trial counsel shall thoroughly review the rec- 
ord for completeness and proper authentication of exhibits. 





262. UCMJ, arts. 16(1)(B), (2)(C), 10 U.S.C. § 816(1) (B) (1970); MCM, 1969 
(Rev.), para. 53d(2) (a). 

263. MCM, 1969 (Rev.), paras. 39f, 40c. 

264. Id., para. 82f. 

265. Id., para. 83a. See generally MCM, 1969 (Rev.), App. 98. 

266. MCM, 1969 (Rev.), para. 83). 

267. See United States v. Jennings, 19 USCMA 88, 41 CMR 88 (1969). See also 
United States v. Gray, 6 USCMA 615, 20 CMR 331 (1956); United States v. 
White, 17 USCMA 211, 38 CMR 9 (1967). 
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Author’s Comment 


Preparation of the record of trial is accomplished by the court reporter, 
although the responsibility is that of the trial counsel, subject to the in- 
structions of the court.*°* Though not responsible for preparation or au- 
thentication of the record, defense counsel must also be permitted to exam- 
ine it and register any objections he may have to its contents.*°° Such 
examination by the defense counsel ordinarily occurs after authentication 
by the judge is completed, but preauthentication review by defense counsel 
will often serve to minimize posttrial delays associated with the detection 
and correction of omissions or errors in the record. To the extent that arti- 
cle 38(c) contemplates defense examination of the record “in every court- 


” 


martial proceeding,” the provision of the Manual suggesting that such re- 
view is to be permitted by trial counsel “[w]hen undue delay will not 
result,” is open to serious question. The spirit of Rule 45 mandates that the 
power to transmit an authenticated record of trial to the convening author- 
ity without providing the defense an opportunity to review it should be ex- 


ercised only in cases of the most extraordinary nature. 


[PostTriAL LecAL REviEw; DisTRIBUTION ] 


Rule 42: In those cases where trial error has been discussed by a staff 
legal officer in his post-trial review, a copy of the review shall be furnished 
to the military judge who presided in the case for his information. 


Author’s Comment 


The Rule complements, under the authority of paragraph 85d, the sec- 
tions of the Navy and Coast Guard supplements to the Manual governing 
distribution and attachment to the record of legal reviews.*”° Forwarding a 
copy of the legal review to the judge continues to be optional in cases 
where no trial errors are discussed. Since the Manual recognizes the inter- 


est in providing “. . . the maximum opportunity for eligible personnel to 


gain experience in the administration of military justice,” *** and the Code 
urges the convening authority to detail persons who, “. . . in his opinion, 
are best qualified for the duty by reason of . . . training, experience, . . . 
and judicial temperament,” *** the advancement of military justice and the 


avoidance of error in future cases would also be served by providing copies 





. UCMY, art. 38(a), 10 U.S.C. § 838(a) (1970); MCM, 1969 (Rev.), paras. 44d, 
49b, 82a, e. 

. UCMJ, art. 38(c), 10 U.S.C. § 838(c) (1970); MCM, 1969 (Rev.), paras. 
48k (2), 82e, App. 8c. 

. JAGMAN § 0122b; CG Supp., MCM, 1969 (Rev.) § 0119. 

. MCM, 1969 (Rev.), para. 37a. 

. UCM, art. 25(d) (2), 10 U.S.C. § 825(d) (2) (1970); MCM, 1969 (Rev.), para. 
4d. 
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of such reviews to presidents of special courts-martial without a military 
judge.?"* 


[REcoRDs OF TRIAL; TRANSMITTAL TO MILITARY JUDGE] 


Rule 43: Records of trial sent to the military judge for authentication will 
be sent registered or certified mail, return receipt requested; addressed not 
to the military judge personally, but to his office. 


Author’s Comment 


As with Rule 1, this Rule reflects conditions which may be unique to the 
Coast Guard. In an armed force where judges almost invariably are itiner- 
ant, some measure was deemed necessary to guard against the misfortune 
of a lost trial record.*** Accordingly, in an indirect way, the Rule seeks to 
speed up the review process. 


[SpPecIAL Finp1ncs] 

Rule 44: Special findings made by the military judge, if not presented dur- 
ing the trial proceedi:gs, shall be prepared by the military judge in writing 
and attached to the record of trial at the time of authentication by the mili- 
tary judge. 


Author’s Comment 


Special findings are authorized to be made by the judge,?"* but must be 


“attached to the record within a reasonable time after sentencing and be- 
fore authentication of the record.” *** By implication, if the special findings 
are incorporated within an opinion or memorandum of decision,?"" the 
latter must be filed “at any time prior to authentication.” *** These provi- 
sions suggest that the Rule should not be read as prohibiting the judge 
from issuing his written special findings or memorandum of decision prior 
to executing the authentication form in the record of trial: the earlier such 
matters are made available to counsel, the more meaningful will be their re- 


view of the record of trial. 


[Briers ON REVIEW UNDER ARTICLE 38(c) ] 


Rule 45: (a) Defense counsel, in cases resulting in conviction, are encour- 
aged to exercise their right under Article 38(c), UCMJ to forward for at- 
tachment to the record of proceedings a brief of such matters as he feels 





. UCMJ, art. 16(2) (A), 10 U.S.C. § 816(2)(A) (1970); MCM, 1969 (Rev.), 
para. 40b(2). 

. MCM, 1969 (Rev.), para. 82A. 

. Id., para. 39b(5). 

. Id., para. 74i. 

. Cf. Feo. R. Crim. P. 23(c). 

. MCM, 1969 (Rev.), para. 74:7. 
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should be considered in behalf of the defendant on review. Such briefs will 
assist the convening and reviewing authorities in fulfilling their responsibil- 
ities of review. 

(b) In order that staff legal officers, convening authorities and supervi- 
sory reviewing authorities can maintain their impartiality in the process of 
review, and in order that reviewing officials have the positions of both sides 
in the case: in those cases where a brief is forwarded pursuant to Article 


38(c), UCMJ, the defense counsel shall serve, or cause to be served, a copy 


of such brief on the trial counsel in the case who shall, within ten days, 
submit an answering brief for attachment to the record of proceedings. The 
answering brief shall be strictly limited to responding to those propositions 
and issues raised in the brief of the defense counsel. Any matters contained 
in the trial counsel’s answering brief which exceed the scope of, or are not 
responsive to, the matters raised in the defense brief shall not be consid- 


ered. 


Author’s Comment 


The Rule advances the policy of the Rules in general that all aspects of 
the trial be considered as adversary proceedings **° by requiring trial coun- 
sel to file a response brief whenever the defense has submitted a brief on 
review under article 38(c). While not authorized by the Code,**° the in- 
terest in preventing ex parte communications to the convening and review- 
ing authorities is of sufficient magnitude as to warrant imposition of this 
duty upon the prosecutor. No provision is made for reply briefs by the de- 
fense following receipt of the Government’s answer to the initial submission 
by the defense. Provision for Government responses to briefs on review, 
rather than discouraging submission of such briefs, should have the salu- 
tary effect of ensuring a high level of advocacy in those papers. 





279. R. 9. 
280. See UCMJ, art. 38(c), 10 U.S.C. § 838(c) (1970); MCM, 1969 (Rev.), para. 
82e. 





The Right To Collect Contribution Or 
Indemnity From The United States When 
A Federal Employee Or Serviceman Is 
Injured 


Lieutenant Stephen A. Dombrink, JAGC, USNR* 


The Federal Employees Compensation Act and United 

States v. Feres preclude Government employees and service- 
members, respectively, from suing the Government for damages 
resulting from injuries incurred in the scope of employment. 
In his article Lieutenant Dombrink points out that, although 

in such instances an employee or service member cannot bring 
suit directly, the Government may become liable indirectly 
through a third-party derivative claimant. 


ITEM: TWO GOVERNMENT employees are operating a crane near a 
catapult testing track. Numerous safety regulations are being ignored—most 
importantly, the primary warning siren is out of order. The catapult 
operator fails to notice the crane even though it is plainly visible from 
his booth. Just as the crane drives onto the track, he fires a dead-weight 
load of more than 10,000 pounds, demolishing the crane and seriously 
injuring both workmen. Unable to sue the Government, the injured work- 
men sue the manufacturer of the siren, although he has not seen his 
equipment for more than ten years. The manufacturer then considers 
bringing an indemnity action against the United States. 

Item: A Marine Corps sergeant leads a platoon of recruits on a night 
march along a rural highway. The platoon is marching on the right side of 
the road, with most of the men actually in the traffic lane. The Marines are 
wearing no safety reflectors, and no guard is assigned to look behind for 
approaching cars. Suddenly a speeding motorist drives into the rear of the 
platoon, seriously injuring three Marines. They sue the motorist and collect 
a huge judgment. The motorist then considers suing the United States for 





*Lieutenant Dombrink is presently serving as Head of the Medical Care Recovery 
Act Branch, Litigation and Claims Division, of the Office of the Judge Advocate 
General. He received his J.D. degree from the University of California at Berkeley 
(Boalt Hall) in 1968. He is admitted to practice before the Bar of the State of Cal- 
ifornia. 
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contribution, basing his claim upon the alleged negligence of the platoon 
leader.’ 

Neither the civilian employees nor the servicemen in the above examples 
could have sued the United States for negligence under the Federa! Tort 
Claims Act.? The act itself does not expressly bar such suits.* But, when a 
Government employee is injured while in the scope of his employment, the 
Federal Employees Compensation Act‘ [hereinafter cited as the FECA] 
makes its benefits exclusive and in place of all other liability. Similarly, the 
U.S. Supreme Court held in United States v. Feres* that “the Government 
is not liable under the Federal Tort Claims Act for injuries to servicemen 
where the injuries arise out of or are in the course of activity incident to 
service.” ° 

Nevertheless, the United States may still be liable for damages even 
though its injured * employee or serviceman is barred from suit. In some 
circumstances, a third party * whose negligence caused or contributed to 
the injury may collect contribution or indemnity from the United States. 
Thus the United States may sometimes have to pay indirectly what it would 
not have to pay directly. 

This article will point out the circumstances under which the United 
States may become liable for contribution or indemnity. At the outset, 
therefore, it is important to distinguish between these two doctines: 

Contribution is a tort doctrine that requires each tortfeasor to pay his 





. These two illustrations are taken from actual cases now in the hands of the Judge 
Advocate General of the Navy. 

. 28 U.S.C. §§ 2671-2680 (1970). 

. See generally, L. Jayson, Hanptinc FeperaL Tort Crams §§ 153-155 
(1970) [hereinafter cited as Jayson]. 

. The full FECA can be found at 5 U.S.C. § 8101ff. (1970). The relevant subsec- 
tion—5 U.S.C. § 8116(c)—reads as follows: “The liability of the United States or 
an instrumentality thereof under this subchapter or any extension thereof with re- 
spect to the injury or death of an employee is exclusive and instead of all other 
liability of the United States or the instrumentality to the employee, his legal rep- 
resentative, spouse, dependents, next of kin, and any other person otherwise enti- 
tled to recover damages from the United States or the instrumentality because of 
the injury or death in a direct judicial proceeding, in a civil action, or in admi- 
ralty, or by administrative or judicial proceeding under a workmen’s compensation 
statute or under a Federal tort liability statute. However, this subsection does not 
apply to a master or a member of a crew of a vessel.” 

. 340 U.S. 135 (1950). 

. Id. at 146. 

. For convenience this article usually refers to employees or servicemen who are 
“injured,” but the same principles apply when they are killed. A widow or other 
representative has no greater right to sue for an injury to an employee or service- 
man than the man would have to sue for his own injury. See Jayson $§ 154, 156. 

. The term “third party” is often used without it being entirely clear who the first 
two parties are. In this context, the first party is the person who is injured while 
covered by some sort of compensation plan (workmen’s compensation, FECA, serv- 
icemen’s benefits). The second party is his employer (here, usually the United 
States) . 
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proportional share of the damages. About half of the States permit 
contribution.” Thirteen of them have adopted the Uniform Contribution 
Among Tortfeasors Act.'° It is generally held that contribution will not be 
allowed unless the contributing defendant is liable in tort to the injured 
person.”* 

Indemnity shifts the entire burden from one person to the shoulders of 
another. There are two grounds for indemnity: (a) A contract that pro- 
vides for it, or (b) operation of law to prevent an injust result—tort 
indemnity.'* Tort indemnity often shifts the burden from one who is only 
“secondarily liable” to one who is “primarily liable,” but its definition dif- 
fers from State to State.'* According to Professor Prosser, “it is extremely 
difficult to state any general rule as to when indemnity will be allowed and 


14 


when it will not. 
I. CONTRIBUTION AND INDEMNITY 


When State law provides for contribution or tort indemnity, the third 
party has a right to recover from the United States if the two of them are 
jointly liable in tort to the injured party. The United States is treated much 
the same as any other tortfeasor, with the Federal Tort Claims Act consti- 
tuting the Government’s consent to be sued.'* The claim does not accrue for 
statute-of-limitations’ purposes until the party claiming contribution or in- 
demnity pays the injured person. Moreover, a third party may implead 
the United States in a suit pending against him (if it is in Federal court) 
9. See W. Prosser, THe Law or Torts § 50 (4th ed. 1971) [hereinafter cited 

as Prosser]; 1 Harper & James, Torts § 10.2 (1956); 18 Am. Jur.2d, 
Contribution §§ 1-115 (1965). 

. See ALasKA Stat. § 09.16.010ff. (1962); ark. Strat. § 34-1001ff. (1947); Dexa. 
Cope, Tit. 10, § 6301ff. (1953) ; Hawam Rev. Stat. § 663-11ff. (1968) ; Mp. ANNo. 
Cope, art. 50, § 16ff. (1972 Repl. vol.); Mass. Gen. Laws 1932, Chap. 231B, §§ 
14 (1971 Cum. Supp.); N. M. Stat. Anno. § 24-1-11ff. (1953); N. C. Gen. 
Stat. § 1B-1ff. (1943); N. D. Cent. Cope § 32-38-Olff. (1960); Pa. Srar. § 
12-2082ff. (1967); R. I. Gen. Laws § 10-6—1ff. (1956) ; S. D. Comp. Laws § 15-8- 
11ff. (1967); and Tenn. Cope Anno. § 22-3101ff. (1955). 

. Prosser § 50 at 309; Keeton, Contribution and Indemnity Among Tortfeasors, 27 
Ins. Couns. J. 630 (1960); Note, Contribution Among Joint Tortfeasors When 
One Tortfeasor Enjoys a Special Defense Against Action by the Injured Party, 52 
Cornett L. Q. 407 (1967); Note, Contribution and Indemnity: The Effects of 
Workmen’s Compensation Acts, 42 Va. L. Rev. 959, 974 (1956); Annot., 53 
A.L.R.2d 977 (1957) (effect of workmen’s compensation act on third party’s right 
to recover contribution from employer of injured workman). 

. See Prosser § 51. 

. See generally, Comment, Procedure—Third Party Practice—Non-Contractual In- 
demnification, 28 Mo. L. Rev. 307 (1963); Molinari, Tort Indemnity in California, 
8 Santa Ciara Law. 159 (1968); RestaTeMENT oF ReEstTITUTION §§ 95, 96 
(1937) ; and articles cited in note 11, supra. 

. Prosser § 51 at 313. 

. See United States v. Yellow Cab Co., 340 U.S. 543 (1951) (contribution) ; Han- 
kinson v. Pennsylvania R.R., 280 F.2d 249 (3d Cir. 1960) (tort indemnity). 

. See Jayson § 277.05. 
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without first filing an administrative claim. The third party may also bring 
a separate suit in Federal court."’ 

A much tougher question occurs when the United States is not a joint 
tortfeasor—either because of the exclusive-remedy provision of the FECA 
or because of the Feres doctrine. The question arises: Is the third party 
also prohibited from bringing his claim? Of course, this issue does not 
arise only when the United States is the employer; it can arise when any 
employer is covered by workmen’s compensation or a similar compensation 
plan. The general issue has been given ample treatment in workmen’s com- 
pensation literature.’ In fact, one leading authority calls it, “perhaps the 
most evenly-balanced controversy in compensation law.” *” 

When third parties actually have brought contribution and indemnity 
claims against the United States on these facts, the United States has raised 
two distinct objections. 

The first objection is as follows: There is no underlying basis for the 
claim because there is no joint tort liability. Both contribution and tort in- 
demnity are usually held to require joint tort liability to the injured per- 
son. Does this mean that no third-party claim is possible when the service- 
man or employee cannot sue? Not necessarily. Many claimants have 
successfully grounded their claims upon a duty or obligation owed by the 
United States that is completely independent from the accident (even 
though the accident made it necessary to discharge the obligation). For ex- 
ample, the United States may have assumed such an independent obligation 
by contract. When this is the case, the exclusive-remedy provision of the 
FECA does not defeat the claim, since the claim is then not considered to 
be “because of the injury.” Rather, it is considered to be because of the in- 
dependent obligaton.*° 

The second objection is: The third party is included in the list of per- 
sons expressly barred from suing the United States by the exclusive-remedy 
provision of the FECA. This objection rests upon the statutory language 
that makes FECA benefits 


. exclusive and instead of all other liability . . . to the employee, his legal repre- 
sentative, spouse, dependents, next of kin, and any other person entitled to recover 
damages. (Emphasis added.) 21 





17. In the Yellow Cab case, the Court noted that the Federal Tort Claims Act makes 
the Federal Rules of Civil Procedure applicable to tort actions, and that those 
rules provide for impleader. But this (as well as a separate suit) can only happen 
in Federal court, since the Government’s consent to be sued in tort is limited to 
the district courts. 

. The most useful work by far is 2 Larson, WorKMEN’s CoMPENSATION Law §§ 
76.00-76.53 (1970) [hereinafter cited as Larson]. It has a more extensive treat- 
ment of many of the issues mentioned here. See also E. Brain, REFERENCE GUIDE 
TO WorKMEN’s COMPENSATION (1968). 

. Larson § 76.10 at 227. 

. See Ryan Stevedoring Co., Inc. v. Pan-Atlantic Steamship Corp., 350 U.S. 124, 130 
(1956) . 

. 8 U.S.C. § 8116(c) (1970). The full text of this subsection is cited in note 4 supra. 
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It is subsidiary to the main question of whether there is an underlying 
basis for the claim. Most cases, even those denying a claim against the 
Government,”* have held that a third party is not one of the “other per- 
sons” contemplated by this sentence.** Because a third party receives no 
benefits from the FECA, the courts have concluded that Congress did not 
intend to treat him in the same manner as the employee and his representa- 


tives.** (Because no statute applies to servicemen, this second issue does not 
arise when they are injured.) 


II. Four Kinps oF Tuirp-Party CLaims 


Whether a third party may recover from the United States depends 
largely upon the type of claim asserted: (a) contribution, (b) indemnity 
—where there is an express provision in the contract for the United States 
to indemnify, (c) indemnity—where there is no express provision, but 
there is an underlying contractual relationship between the United States 
and the third party, and (d) indemnity—where there is no contractual re- 
lationship at all between the United States and the third party. 


A. Contribution 


Because a claim for contribution generally must be based upon joint tort 
liability, it has usually been held that the United States is not liable when a 
Government employee or a serviceman is injured. 

It is necessary, however, to begin with an exception. The United States is 
subject to a contribution-like claim in admiralty cases. In Weyerhaeuser 
Steamship Co. v. United States,*> a Federal employee, injured when a Gov- 
ernment dredge collided with a ship, sued the shipowner and recovered a 
$16,000 settlement. The shipowner then sued the United States for contribu- 
tion. Because both vessels were negligent, admiralty’s “moiety rule” re- 
quired an equal division of damages. But this admiralty rule was in direct 
conflict with the exclusive-remedy provision of the FECA, making the 
United States liable only for the compensation provided by the act. The Su- 
preme Court held: 

In the present case there was no contractual relationship between the United 

States and the petitioner, governing their correlative rights and duties. There is in- 

volved here, instead, a rule of admiralty law which, for more than 100 years, has 


gee raed with at least equal clarity the correlative rights and duties of two shipown- 
whoee vessels have been involved in a collision in which both were at fault. .. . 





owe view United’s claim for indemnity is not expressly barred by the provision 
oi the section relied upon by the government. . . .” United Air Lines v. Wiener, 
335 F.2d 379, 402 (9th Cir. 1964), cert. dismissed sub nom., United Air Lines v. 
United States, 379 U.S. 1951 (1964). 

. See Ryan Stevedoring Co., Inc. v. Pan-Atlantic Steamship Corp., 350 U.S. 124, 129 
(1956) (discussing an almost identical provision in the Longshoremen’s and Har- 
bor Workers’ Compensation Act); Weyerhaeuser Steamship Co. v. United States, 
372 U.S. 597, 601 (1963) (FECA). 

Weyerhaeuser Steamship Co. v. United States, 372 U.S. 597, 601 (1963). 

. 372 U.S. 597 (1963). 
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[Wle hold that the scope of the divided damages rule in mutual fault collisions is 
unaffected by a statute enacted to limit the liability of one of the shipowners to un- 
related third parties.*6 


Thus the shipowner was entitled to contribution from the United States. 

Many attempts have been made to apply the Weyerhaeuser rule to nonad- 
miralty cases, but few have been successful. The law remains in almost 
every jurisdiction that there can be no contribution without joint tort lia- 
bility to the injured person.** 

Pennsylvania may be an exception. Long ago, the Pennsylvania Supreme 
Court held that the Uniform Contribution Among Tortfeasors Act requires 
only joint negligence, and not joint liability.** Contribution is allowed, 
therefore, against an employer whose employee is injured. For policy rea- 
sons, however, the Pennsylvania courts limit the employer’s liability to the 
amount he would pay under workmen’s compensation.”® 

The reasoning of the “Pennsylvania contribution rule” has apparently 
been transplanted to two cases where the United States faced a contribution 
claim. In Hart v. Simons,*° a Federal employee injured while operating a 
machine in the scope of his employment brought suit against the manufac- 
turer of the machine. The manufacturer then claimed for contribution and 
indemnity against the United States. The court stated: 


Using the same language and following the reasoning of the Supreme Court in the 
Weyerhaeuser case, it must be concluded also that there is no evidence that Con- 
gress in enacting the exclusive liability section of the Federal Employees’ Compensa- 
tion Act was concerned with the rights of unrelated third parties, much less of any 
purpose to disturb settied doctrines of the law of contribution or indemnity affecting 
the mutual rights and liabilities of parties in tort cases.31 


In a recent Pennsylvania decision, Travelers Insurance Co. v. United 
States,** a civilian employee of the Coast and Geodetic Survey fell from a 


steel tower while in the course of his employment. He was permanently dis- 
abled and thereafter died as a result of his injuries. His widow sued the 





. Id. at 603-04. 

. Wien Alaska Airlines, Inc. v. United States, 375 F.2d 376 (9th Cir.), cert. denied, 
389 U.S. 940 (1967); United Air Lines v. Wiener, 335 F.2d 379 (9th Cir.), cert. 
dismissed sub nom., United Air Lines v. United States, 379 U.S. 951 (1964); New- 
port Air Park, Inc. v. United States, 419 F.2d 342 (lst Cir. 1969); Murray v. 
United States, 405 F.2d 1361 (D.C. Cir. 1968); Keisel v. Buckeye Donkey Ball, 
Inc., 311 F. Supp. 370 (E.D. Va. 1970) (“third-party claim”); Busey v. Washing- 
ton, 225 F. Supp. 416 (D. D.C. 1964). 

. Maio v. Fahs, 339 Pa. 180, 14 A.2d 105 (1940). 

. For a recent discussion of this rule as it relates to an indemnity claim, see 
O’Neill v. United States, 450 F.2d 1012, 1016 (3d Cir. 1971) (indemnity claim by 
United States against employer denied). 

. 223 F. Supp. 109 (E.D. Pa. 1963). 

. Id. at 111. 

. 331 F. Supp. 189 (E.D. Pa. 1971). 
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manufacturer of the tower and recovered a jury verdict of $125,000. Trav- 
elers paid this on behalf of the manufacturer, then sued for indemnity and 
contribution against the United States, which allegedly was responsible for 
the design, assembly, possession, and control of the tower. The court stated 
that there was no genuine issue of material fact, and that the determinative 
issue was whether the exclusive-remedy provision of the FECA barred the 
suit. In granting a summary judgment for the plaintiff, the court held that 
“the Government owed a duty to its employee and the additional fact that 
there is no liability should not preclude an action like the one before the 
court.” ** 

These two cases make sense only if it is admitted that contribution (and 
tort indemnity) require joint negligence rather than joint liability. Yet, nei- 
ther decision mentioned that Pennsylvania is unique in having such a rule. 
Nonetheless, these cases may reach valid conclusions for a reason that was 
never stated—in each case an underlying contract between the United 
States and the third party might offer a sufficient basis for an indemnity 
claim.** 

It might be expected that the third party would have an easier chance to 
recover contribution when the injuries are to a serviceman, since no Fed- 
eral statute expressly bars the claim. But no contribution recovery has ever 
been allowed in a serviceman case, even in Pennsylvania.*° 


B. Express Contract to Indemnify 


If the United States has expressly contracted to indemnify a third party 
for the very loss that occurs, the issue merely becomes one of contract in- 
terpretation. Such an express provision is the clearest exception to the exclu- 
sive-remedy clause.*® 


When an express agreement to indemnify appears in a Government con- 
tract, the United States is usually the beneficiary. Civilian contractors often 
are obliged to indemnify the Government against accidents that occur in 
the performance of a contract. But there are also situations where the 
United States agrees to indemnify the contractor. Most common is the re- 
search and development contract, in which a military department is permit- 
ted by statute to indemnify a contractcr against claims “to the extent that 
they arise out of the direct performance of the contract and to the extent 





33. Id. at 192. 

. See pages 77-80 infra. 

. In Fry v. International Controls, Inc., Civil No. 69-298 (E.D. Pa., decided 31 Au- 
gust 1971), a summary judgment was granted in favor of the defendant United 
States on the ground that the United States was not liable in tort to its injured 
serviceman. 

. See American Stevedores, Inc. v. Porello, 330 U.S. 446 (1947) (remanded for de- 
termination of an ambiguity in the indemnity clause). See generally Larson § 
76.41. 
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that they are not compensated by insurance or otherwise.” ** Indemnifica- 
tion by the Government is also permitted when a contract involves special 
risks, such as the shipping of explosives.** 

An indemnity claim which is based upon a Government contract is inter- 
preted according to Federal contract law.** In this respect the claim is dif- 
ferent from a claim for contribution or tort indemnity, which is dependent 
upon State tort law. In fact, it is incorrect to say that a contractual in- 
demnity claim is brought under the Federal Tort Claims Act. Rather, juris- 
diction lies under the Tucker Act,‘® which permits suit against the United 
States on contract claims.” 

Of course, before there can be any cause of action for indemnity, there 
must be a valid claim by the injured person against the third party. But 
such claims have an obvious appeal to Government employees and service- 
men. It is likely that the courts will see an increasing number of these suits 
against civilian contractors. They are particularly likely in the product-lia- 
bility area, where, for example, a serviceman might be injured by a defec- 
tive hand grenade or a civilian worker by an unsafe drill.‘* Unless the ci- 
vilian contractor is an instrumentality or agent of the United States, he 
cannot use the defense of sovereign immunity against the employee’s 
claim.** In particular, it is no defense to the contractor that the United 
States had agreed to indemnify him for damages or that the United States 
may eventually bear the entire burden of the judgment.** 


A frequent question is whether the person who agrees to indemnify does 
so only against his own negligence, or whether he also indemnifies against 
a loss caused by the beneficiary of the agreement. The general rule is that 





- 10 U.S.C. § 2534 (1970). For implementation of this statute and the approved 
contract language, see Armed Services Procurement Regulations, 32 C.F.R. § 
4.115-2 (1972) and 32 C.F.R. § 10.700ff (1972). 

. 32 C.F.R. § 10.702 (1972). 

. See United States v. Seckinger, 397 U.S. 203 (1970) (indemnity claim by the 
United States); Crocker-Citizens Nat. Bank v. United States, 320 F. Supp. 673, 
675 (E.D. Calif. 1970); Guy F. Atkinson Co. v. Merritt, Chapman & Scott Corp., 
141 F. Supp. 833 (N.D. Calif. 1956). But cf. Jones v. United States, 304 F. Supp. 
94, 99 n.19 (S.D. N.Y. 1969). See generally Annot., 95 A.L.R.2d 1096 (1964) 
(what law governs right to contribution or indemnity between tortfeasors) . 

. 28 U.S.C. § 1346(a) (2) (1970). The district courts and the Court of Claims have 
concurrent jurisdiction over claims below $10,000. Only the Court of Claims has 
jurisdiction over larger claims. 

. See Murray v. United States, 405 F.2d 1361, 1366 (D.C. Cir. 1968). 

. See generally, Annot., 38 A.L.R.3d 1247 (1971) (right of member of the Armed 
Forces to recover from the manvfacturer or seller of military equipment). 

. 28 U.S.C. § 2671 (1970). There have been cases, however, where Government con- 
trol over the operation of a contractor’s work is so detailed as to make the con- 
tractor an agent of the United States for the purpose of imposing vicarious liabil- 
ity. See, e.g., Fisher v. United States, 356 F.2d 706 (6th Cir. 1969); Motors 
Insurance Corp. v. Aviation Specialties, Inc., 304 F. Supp. 973 (W.D. Mich. 1969). 

. Whitaker v. Harvell-Kilgore Corp., 418 F.2d 1010 (5th Cir. 1969). 
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a party does not indemnify against another’s negligence unless the intention 
to do so is expressed in unequivocal terms.** But, an important factor is 
the respective bargaining power of the parties.*° With this in mind, it seems 
clear enough that the standard hold-harmless provision given by the Gov- 
ernment is meant to indemnify the contractor against all loss. And, because 
the agreement to indemnify is purely a contractual matter, the United 
States may have to indemnify a negligent contractor even when there is no 
Government negligence whatsoever. 


C. Implied Promise to Indemnify 


Even without an express indemnity provision, an employer such as the 
United States may be subject to an implied contractual obligation to indem- 
nify. A landmark case in this area was the Supreme Court’s decision in 
Ryan Stevedoring Co., Inc. v. Pan-Atlantic Corp.,*" where a stevedoring con- 
tractor agreed to perform all loading operations required by a shipowner, 
but without a formal contract or express indemnity agreement. When a steve- 
dore was injured while loading heavy rolls of pulpboard aboard ship, he 
first collected compensation from his employer, the contractor. Then he 
sued the shipowner and received a jury verdict of $75,000. The shipowner 
in turn sued the contractor for indemnity on the ground that his agents had 
stowed the cargo in an unsafe manner. The Court held that the contractor 
was obliged to reimburse the shipowner for damages caused by the contrac- 


tor’s breach of his obligation to stow the cargo properly and safely.*® 

The Court concluded that the employer was liable even though his em- 
ployee had already collected under a compensation statute.*® In explaining 
the nature of the third party’s claim it was observed that: 


[t]he shipowner here holds petitioner’s uncontroverted agreement to perform all of 
the shipowner’s stevedoring operations at the time and place where the cargo in 
question was loaded. That agreement necessarily includes petitioner’s obligation not 
only to stow the pulp rolls, but to stow them properly and safely. Competency and 
safety of stowage are inescapable elements of the service undertaken. This obligation 
is not a quasi-contractual obligation implied in law or arising out of a noncontrac- 
tual relationship. It is of the essence of petitioner’s stevedoring contract. It is peti- 
tioner’s warranty of workmanlike service that is comparable to a manufacturer’s war- 
ranty of the soundness of its manufactured product. The shipowner’s action is not 





45. United States v. Seckinger, 397 U.S. 203, 211 (1970). 

46. See, e.g., Kansas City Power & Light Co. v. United Telephone Co. of Kansas, Inc., 
458 F.2d 177 (10th Cir. 1972). 

47. 350 U.S. 124 (1956). 

48. A sizable number of articles have been written on the Ryne case and its progeny. 
See, e.g., Pillsbury, The Stevedore’s Duty to Indemnify Shipowner for Injuries to 
Longshoremen-Employees, 15 Hast. L. J. 530 (1964); Reed, The Ryan Doctrine, 
Ins. L. J. 429 (1960) ; Kilius and Cecil, Indemnity Suits by Vessel Owner Against 
Stevedoring Contractor: A Search for the Limits of the Ryan Doctrine, 27 Ins. 
Couns. J. 282 (1960); Note, The Ryan Doctrine: Present Status and Future De- 
velopment, 37 Tut. L. Rev. 786 (1963). 

. The statute involved was part of the Longshoremen’s and Harbor Workers’ Compen- 
sation Act (33 U.S.C. § 905) but it is indistinguishable from the FECA. 
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changed from one for a breach of contract to one for a tort simply because recovery 
may turn upon the standard of the performance of petitioner’s stevedoring service.>° 


In short, the key question in any implied-indemnity claim is whether a 
party to the contract breached his implied warranty of workmanlike 
performance.” 

Later cases have broadened the third party’s right to collect. The Ryan 
doctrine may apply even without privity of contract between the third party 
and the employer-indemnitor. In Crumady v. The J. H. Fisser,®? the Su- 
preme Court held that the person seeking indemnity was a third-party bene- 
ficiary of the employer’s implied warranty. (A few noncontractual situa- 
tions may bring the same result where there is a special relationship 
between the parties. For example, a bailee assumes an independent obliga- 
tion to indemnify his bailor, even without a formal contract.** Their rela- 
tionship alone is enough to bring the case outside the exclusive-remedy 
clause. ) 

Does the Ryan doctrine apply outside of admiralty? ** A slim majority 
of the cases says “yes.” °° Some of the leading cases have involved a con- 
tract to ship electrical equipment by truck,®* a contract to clean the win- 
dows of a high school,*’ and a Government procurement contract to build a 
rocket engine.®* Nevertheless, the Supreme Court has not yet applied Ryan 





. Ryan Stevedoring Co., Inc. v. Pan-Atlantic Corp., 350 U.S. 124, 133-34 (1956). 

. Whether the warranty of workmanlike performance has been breached is a ques- 
tion of fact that cannot be overturned on appeal unless clearly erroneous. Dela- 
neuville v. Simonsen, 437 F.2d 597 (5th Cir. 1971). 

. 358 U.S. 423 (1959). 

. See Larson § 76.42. 

. It is noted that “the Ryan opinion itself gives no indication that its holding is to 
be restricted to similar factual circumstances. The Court granted certiorari be- 
cause of the ‘wide application’ of the case, and nothing in the opinion intimates 
that its holding rests on the admiralty character of the case.” Crocker-Citizens 
Nat. Bank v. United States, 320 F. Supp. 673, 676 (E.D. Calif. 1970) (United 
States was the plaintiff). Moreover, the Ryan doctrine actually predates the Ryan 
case. See Westchester Lighting Co. v. Westchester County Small Estates Corp., 
278 N.Y. 175, 15 N.E.2d 567 (1938). But, in fact, most of the reported decisions 
have involved what one court called “Admiralty’s eternal triangle—longshoreman, 
shipowner, stevedore.” Delaneuville v. Simonsen, 437 F.2d 597, 598 (Sth Cir. 
1971). 

. See, e.g., Fisher v. United States, 299 F. Supp. 1 (E.D. Pa. 1969); Atela v. Gen- 
eral Electric Co., 21 F.R.D. 372 (D. R.I. 1957) ; Moroni v. Intrusion-Prepakt, Inc., 
24 Ill. App.2d 534, 165 N.E.2d 346 (1960); McDonnell Aircraft Corp. v. Hart- 
man-Hanks-Walsh Painting Co., 323 S.W.2d 788 (Mo. 1959). 

. General Electric Co. v. Moretz, 270 F.2d 780 (4th Cir. 1960), cert. denied sub 
nom., Mason-Dixon Lines, Inc. v. General Electric Co., 361 U.S. 964 (1960). 

. San Francisco Unified School Dist. v. California Building Maintenance Co., 162 
Cal. App.2d 434, 328 P.2d 785 (1958). 

. Crocker-Citizens Nat. Bank v. United States, 320 F. Supp. 673 (E.D. Calif. 1970). 
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to any but an admiralty case.*® And some courts, particularly the Court of 
Appeals for the Fifth Circuit, restrict the Ryan case to its facts—that is, to 
admiralty suits by a shipowner against a stevedoring contractor. 

Another important question—Is the employer always liable for indemnity 
when he breaches his warranty of workmanlike performance, no matter 
how slight his breach? In Weyerhaeuser Steamship Co. v. Nacirema Co.,* 
the Supreme Court emphasized that tort distinctions between primary and 
secondary negligence or active and passive negligence have no place when a 
claim is for contractual indemnity. Yet, that decision also stated: 


If in that regard respondent rendered a substandard performance which led to fore- 
seeable liability of petitioner, the latter was entitled to indemnity absent conduct on 
its part sufficient to preclude recovery. (Emphasis added.) ® 


Thus, while tort doctrines do not apply, a court still must balance the con- 
duct of the third party and that of the employer.* 

In an analysis based largely on admiralty cases, Professor Larson 
reaches the following conclusions: 

1. Where the employer creates the dangerous nani, and the third 
party merely fails to discover it, the employer is liable for indemnity.™ 

2. Where the third party creates the dangerous condition, and the em- 
ployer merely fails to discover it, the employer is not liable for 
indemnity.* 

3. Where the third party creates a dangerous condition, and the em- 


ployer discovers it but continues work, the majority holds that the em- 
ployer is liable for indemnity because continuing work is considered a 
breach of the implied warranty. 

4. Where the third party creates a latent dangerous condition, but the 





59. Other cases applying the Ryan doctrine are Federal Marine Terminals, Inc. v. 
Burnside Shipping Co., 394 U.S. 404 (1969); Italia Society v. Oregon Stevedoring, 
376 U.S. 315 (1964); and Waterman Steamship Corp. v. Dugan & McNamara, 
Inc., 364 U.S. 421 (1960). 

. See Hobart v. Sohio Petroleum Co., 445 F.2d 435 (5th Cir. 1971); Smith Petro- 
leum Service, Inc. v. Monsanto Chemical Co., 420 F.2d 1103 (5th Cir. 1970) (in- 
demnity claim by stevedore contractor against shipowner—the reverse of the Ryan 
facts). See also Schwartz v. Compagnie General Transatlantique, 405 F.2d 270 (2d 
Cir. 1968). 

. 355 U.S. 563 (1958). 

. Id. at 567. 

. According to Professor Larson: “{Nleither Weyerhaeuser nor any other holding 
of the Supreme Court or any Circuit Court of Appeals has ever actually held that 
a shipowner whose negligence was active and primary could recover indemnity 
from a stevedore whose breach of warranty of care would be the equivalent of 
passive or secondary negligence.” Larson § 76.43(a) at 250.36. 

. Id. at 250.44. 

. Id. at 250.46. See, e.g., Blackwell v. Wheless Drilling Co., 333 F. Supp. 839 (E.D. 
La. 1971). 

. Larson at 250.47. Professor Larson criticizes what he determines to be the major- 
ity rule. 
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employer activates it by his own affirmative action, the employer is liable 
for indemnity.™ 

This analysis bears up well in the nonadmiralty cases. For example, Gen- 
eral Electric Co. v. Moretz fits into the fourth category. In Moretz in- 
demnity was allowed where the third party created a dangerous condition 
(in loading his goods improperly on the employer’s truck) but the em- 
ployer was affirmatively negligent (partly by failing to follow Interstate 
Commerce Commission safety regulations). McDonnell Aircraft Corp. v. 
Hartman-Hanks-Walsh Painting Co.*° also fits into the fourth category. In- 
demnity was allowed there where the third party’s plant contained a dan- 
gerous condition (exposed electrical wires) but the employer’s foreman 
caused the injury by his affirmative action (although warned of the condi- 
tion by the third party, he failed to caution the painters working under 
him). It is fair to say, however, that the question of comparative fault in 
implied-indemnity cases must await further clarification by the courts. 

One thing is certain. The United States is put in an odd position when 
its employee sues a Government contractor. It may be much to the Govern- 
ment’s advantage to have its employee lose, for, if he does, there will be no 
indemnity claim. Thus, the Government may even want to cooperate with 
the contractor by exposing its own negligence (!!). In theory, the Govern- 
ment’s negligence would be irrelevant in a suit against the contractor; but, 
psychologically, it could have a big effect by making the contractor look 
less at fault. 


D. Tort Indemnity 


Tort indemnity is much like contribution in that it requires common lia- 
bility to the injured party. Contribution applies when the parties are “in 
pari delicto”—equally at fault.*° Tort indemnity, on the other hand, de- 
mands a difference in the character or degree of fault.” 

As with contribution, a third party generally may not collect tort in- 
demnity from an employer whose injured employee is barred from suit. As 
stated in United Air Lines, Inc. v. Wiener: 


United’s claim for indemnity is not based upon a duty owed by the government by 
virtue of a contract, attenuated or otherwise, or by operation of a rule of law such 
as the divided damage rule of admiralty. There being no underlying liability on the 
part of the Government, United’s claim for indemnity must fail.72 


Most similar cases involving the United States have rejected claims for tort 





. Id, at 250.49. 

. 270 F.2d 780 (4th Cir. 1959). 

. 323 S.W.2d 788 (Mo. 1959). 

. See notes 9-11 supra. 

. See notes 12-14 supra. 

. 335 F.2d 379, 403 (9th Cir. 1964), cert. dismissed sub nom., United Air Lines v. 
United States, 379 U.S. 951 (1964). 
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indemnity.** So have most cases involving civilian employers covered by 
workmen’s compensation.** 

One decision from the Fourth Circuit is an exception. In Wallenius Bre- 
men G.m.b.H. v. United States,‘° a Department of Agriculture inspector was 
severely injured when he fell from an accommodation ladder after inspect- 
ing a German ship. He filed a libel in admiralty against the ship and even- 
tually settled for $110,000. The German shipowner then sued the United 
States for indemnity under the Federal Tort Claims Act and the Suits in 
Admiralty Act,*® alleging that the United States was negligent in letting a 
physically unfit inspector on the job. The United States moved for sum- 
mary judgment on the ground that the suit was barred by the exclusive- 
remedy provision of the FECA. Concluding that this provision did not bar 
a third-party suit, the court directed that the district court determine 
whether the plaintiff could recover under any theory advanced: tort indem- 
nity, implied contract to indemnify, or independent tort. Although the court 
left these issues open, it also made the following statement: 


[Wle are unable to see why in addition to breach of duty there must be indemni- 
tor’s liability to the injured party. If the purpose of indemnity is to relieve the rela- 
tively innocent wrongdoer and shift the burden to one whose conduct is more blame- 
worthy, the fact that the latter has a personal defense if sued by the injured person 
would seem to be irrelevant. See 1 Harper & James, Torts § 10.2 at 718 (to same 
effect in the context of contribution between joint tort-feasors) .77 


This dictum is open to criticism—the court gave little authority for such 
a complete break in the traditional rule on tort indemnity.** But it gives 
cause to wonder whether this theory of recovery will be successful in the 
future.”® 


III. ASSERTION OF AN AFFIRMATIVE CLAIM 


Even when the United States would otherwise be free from a claim for 
indemnity or contribution, its assertion of an affirmative claim in the same 
case may reopen the door to liability. In the little-noted district court case 





73. Wien Alaska Air Lines, Inc. v. United States, 375 F.2d 376 (9th Cir.), cert. de- 
nied, 389 U.S. 940 (1967); Drumgoole v. Virginia Electric Power Co., 170 F. 
Supp. 824 (E.D. Va. 1952). But cf. Murray v. United States, 405 F.2d 1361 (D.C. 
Cir. 1968) (the court left open the issue of noncontractual indemnity). 

. Many believe the leading authority to be Judge Learned Hand’s opinion in Slat- 
tery v. Marra Bros., 186 F.2d 134 (2d Cir. 1951). See also Halliburton v. Norton 
Drilling Co., 302 F.2d 431 (5th Cir. 1962); Petznick v. Clark Equipment Co., 333 
F. Supp. 913 (E.D. Pa. 1970). But cf. Petite v. Mehl Mfg. Co., 333 F. Supp. 207 
(E.D. Pa. 1971) (tort indemnity allowed against employer). 

. 409 F.2d 994 (4th Cir. 1969). 

. 46 U.S.C. §§ 741, 742 (1970). 

. 409 F.2d at 998. 

. The quote from Harper & JAMEs suggests only what the law should be, not what 
the law is. 

. The case was, in fact, followed in Travelers Insurance Co. v. United States, 331 F. 
Supp. 189 (E.D. Pa. 1971). 
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of Nikiforow v. Rittenhouse,*® a Coast Guard seaman was seriously injured 
while helping to tow a private boat off a sand bar. The court found that 
the “primary negligence” was that of another Coast Guard member. But 
under admiralty law, his negligence was attributable to the boat owner. Be- 
cause the injured seaman could not sue the United States, he sued the 
owner. The owner then attempted to implead the United States by claiming 
for contribution and indemnity, but the court dismissed his claim.** There- 
after, the United States intervened as a party-plaintiff to collect its Medical 
Care Recovery Act ** claim for a few thousand dollars in medical expenses 
furnished to the injured man. 

The court held that, because the United States had voluntarily entered 
the case to collect its claim, it was thereby in the suit for all purposes. No 
authority was cited for this novel proposition, except for the venerable doc- 
trine that “He who seeks equity must do equity.” But the United States lost 
on its claim and instead had to indemnify the boat owner for the entire 
judgment against him (plus costs and attorneys fees)—a total of almost 
$80,000.** 

It is not clear how far the Nikiforow rationale can be extended, but the 
result would apparently have been the same if the third party had sought 
contribution. The essence of the decision was that the Government, by 
intervening, was estopped from presenting its usual defense. 

A more difficult question is, What sort of action will put the Govern- 


ment’s defense in jeopardy? The United States often protects its claims by 
subrogation. For example, a recipient of Government medical care is often 
asked to carry the Government’s medical-care claim as an item of special 
damages.** And a recipient of FECA benefits may be required to pay the 
United States a portion of any recovery he receives from a tortiously liable 
third party.** Assertion of these subrogated claims has never been sufficient 





80. 319 F. Supp. 697 (E.D. Pa. 1970). 

81. This can be found in an earlier opinion: 277 F. Supp. 608 (E.D. Pa. 1967). 

82. 42 U.S.C. §§ 2651-53 (1970). 

83. In a single paragraph, the court stated an alternative ground for Government lia- 
bility; the Coast Guard’s agreement to tow the boat might be enough to make the 
United States a contractual indemnitor. 

. This “unofficial collection procedure” has been approved in two Federal cases, 
Conley v. Maattala, 303 F. Supp. 484 (D. N.H. 1969), and Palmer v. Sterling 
Drugs, Inc., 343 F. Supp. 692 (E. D. Pa. 1972). It has been disapproved in at 
least two State decisions. Carrington v. Vanlinder, 58 Misc.2d 80, 294 N.Y.S.2d 
412 (1968); Smith v. Foucha, 172 So.2d 318 (La. App. 1965). See generally 
Long, Administration of the Federal Medical Care Recovery Act, 4 Notre DAME 
Law. 253 (1971). 

. The FECA, 5 U.S.C. § 8132 (1970) provides in part: “If an injury or death for 
which compensation is payable under this subchapter is caused under circum- 
stances creating a legal liability in a person other than the United States to pay 
damages, and a beneficiary entitled to compensation from the United States for 
that injury or death receives money or other property in satisfaction of that liabil- 
ity as a result of suit or settlement by him or in his behalf, the beneficiary, after 
deducting therefrom the costs of suit and a reasonable attorney’s fee, shall refund 
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reason alone to make the United States party to a suit.** In fact, the United 
States has sometimes collected its claim even in the face of ample evidence 
of Government negligence.*’ Nevertheless, the Nikiforow case should be a 


red flag to Government lawyers. Subrogation, like intervention, is a remedy 
derived from equity.** 


CoNCLUSION 

A Government lawyer handling claims brought under the Federal Tort 
Claims Act cannot relax as soon as he determines that an injured Govern- 
ment employee or serviceman is barred from suit. It is sometimes possible 
for a negligent third party who caused or contributed to the injury to col- 
lect indemnity or contribution from the United States. The chance of this is 
greatest when there is an underlying contract—even if it does not contain 
an express promise to indemnify. It is also dangerous for the United States 
to assert an affirmative claim in these circumstances where there is evidence 
of Government negligence. In sum, the Government’s usual defense may be 
ineffective when a claim is asserted indirectly. 





to the United States the amount of compensation paid by the Untied States and 
credit any surplus on future payments of compensation payable to him for the 
same injury.” 

. In respect to its subrogated rights under the FECA, the United States may not be 
involuntarily joined as a party plaintiff (because it is not a real party in interest) 
until it actually takes an assignment, Louisville & Nashville R.R. v. Rochelle, 
252 F.2d 730 (6th Cir. 1958); Arnold v. Aermotor, Inc., 244 F. Supp. 589 (E.D. 
Pa. 1965). 

. See, e.g., Newport Air Park, Inc. v. United States, 419 F.2d 342 (1st Cir. 1969) 
(injured civilian employee) ; Maddux v. Cox, 382 F.2d 119 (8th Cir. 1967) (in- 
jured serviceman). 

. See DeFruNnIAK, HANDBOOK OF MopERN Eguity 239 (2d ed. 1956). 





RECENT COMPTROLLER GENERAL DECISION 


Serviceman Must Move Mobile Home From Trailer Park Declared “Off Limits” ; 
His Out-of-Pocket Expenses of Relocating are Reimbursable From Base Oper- 
ating Funds 


© Staff Sergeant L. Donald Gregory, USAF, reported for duty under PCS 
orders to Ellsworth AFB, South Dakota, in the late summer of 1970. He and 
his family settled in their mobile home at Villa Trailer Court, which was, at 
the time he arrived in the area, on the approved referral list at the base 
housing office. Several months later Sergeant Gregory received a letter from 
the base commander advising that the local Armed Forces Disciplinary Con- 
trol Board had declared Villa “off-limits” for health and safety reasons. The 
letter directed all military residents of Villa to vacate by March 1, 1971. 

Sergeant Gregory complied with the order by moving to another trailer 
park. In so doing he incurred expenses of $55 for moving the home, $55.66 
for converting the trailer from LP to natural gas, $8.74 for water and sewer 
hookups, and $8 for installation of a new telephone. He then submitted a 
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claim for reimbursement of the above expenses to his finance officer, who in 
turn forwarded the claim via the chain of command for a ruling on whether 
it could be paid. 

The Comptroller General noted that Joint Travel Regulations, para. 
MI002-1, provide for mileage allowances on the transportation of mobile 
homes, but that this was of no avail to Gregory since he did not move from 
Villa pursuant to PCS orders. The decision went on, however, to acknowl- 
edge the authority of Armed Forces Disciplinary Control Boards, and 
concluded, 


The commander of Ellsworth Air Force Base by issuing the “off-limits” order to 
residents of the Villa Trailer Court in effect required Sergeant Gregory to remove 
his house from the previously approved trailer park. Necessarily, in making the 
trailer ready for transportation, moving it. to another location, and installing it 
at the new site so it could be occupied as a dwelling, he incurred expenses for 
goods and services which would not have been required in the absence of the 
removal order. 

As such costs were incurred as a result of the base commander’s exercise of his 
authority in connection with the proper administration of Ellsworth Air Force Base, 
they may be paid as incident to the operation of that facility and charged to the 
appropriation for Operation and Maintenance, Air Force. Since in the circum- 
stances Sergeant Gregory had no choice but to pay the required costs from per- 
sonal funds, he may be reimbursed for the necessary expenditures. .. . (Comp. Gen. 
Decision B—175439 of August 4, 1972.) 
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O'Callahan Retroactivity: An 
Argument for the Proposition 


Captain David A. Higley, USMC* 


In his article, Captain Higley examines the various court 
decisions which have considered whether the Supreme Court 
decision in O’Callahan v. Parker should be applied retroactively. 
After a thorough evaluation of the rationale underlying those 
decisions, he concludes that O’Callahan should be applied 
retrospectively and that the impact of retrospective application 
would not be as burdensome as many authorities seem to 
anticipate. 


The coming of O’Callahan was clearly prophesied, if one 
had the ears to hear and the eyes to read. 


Judge Homer Ferguson * 


INTRODUCTION 


“IF THE CASE does not arise ‘in the land or naval forces,” Mr. 
Justice Douglas wrote in O’Callahan v. Parker, “then the accused gets first, 
the benefit of an indictment by a grand jury and second, a trial by jury be- 
fore a civilian court.” * From these words sprang the concept of “service- 
connected” * jurisdiction with respect to trials by court-martial. Those cases 
with some service connection are triable by military courts; those without, 
are not.* 





*Captain Higley is currently serving as Assistant Director, Appellate Defense Divi- 
sion, Navy Appellate Review Activity. He received the B.S. degree at the State Uni- 
versity of New York at Buffalo in 1963, and J.D. (Cum Laude) from the same Uni- 
versity in 1971. He has been admitted to practice before the New York Court of 
Appeals and the United States Court of Military Appeals. 


. Mercer v. Dillon, 19 USCMA 264, 273, 41 CMR 264, 273 (1970) (dissenting). 
. 395 U.S. 258, 262 (1969). 
. Id. at 272. 
. “The factors to be considered in assessing service-connected jurisdiction are as 
follows: 
1. The serviceman’s proper absence from the base. 
2. The crime’s commission away from the base. 
3. Its commission at a place not under military control. 
4. Its commission within our territorial limits and not in an occupied zone of a 
foreign country. 


85 





FALL 1972 O’Callahan Retroactivity 


The presence of O’Callahan, however, raises a very perplexing problem: ° 
how is the O'Callahan rationale to be applied historically? Should the doc- 
trine affect the constitutional validity of all military trials, or should it 
apply prospectively to cases awaiting trial and appeal pursuant to the Uni- 
form Code of Military Justice? ° 

With respect to cases on direct review, “‘a change in law will be given ef- 
fect. . . .”* Such has been the history of service connection in courts-mar- 
tial since O’Callahan.* As the Supreme Court indicated in Linkletter v. 
Walker,’ however, “the effect of the subsequent ruling of invalidity on 
prior final judgments when collaterally attacked is subject to no set ‘princi- 
ple of absolute retroactive invalidity’. . . .” '° Rather, retroactivity is to be 
judged by the prior history of the rule in question, its purpose and effect, 
and whether retrospective operation will further or retard its operation." 

The retroactivity of O’Callahan has not been finally determined by the 





5. Its commission in peacetime and its being unrelated to authority stemming 
of uncertainty.” 

6. The absence of any connection between the defendant’s military duties and 

the crime. 

7. The victim’s not being engaged in the performance of any duty relating to 

the military. 

8. The presence and availability of a civilian court in which the case can be 

prosecuted. 

9. The absence of any flouting of military authority. 

10. The absence of any threat to a military post. 

11. The absence of any violation of military property. One might add still an- 

other factor implicit in the others: 

12. The offense’s being among those traditionally prosecuted in Civilian courts.” 

Relford v. Commandant, 401 U.S. 355, 365 (1971). 

. Cf. O'Callahan v. Parker, 395 U.S. 258, 275 (1969) (Mr. Justice Harlan, dissent- 
ing): “. . . the Court has thrown the law in this realm into a demoralizing state 
of uncertainty.” 

. Id. at 284. 

. Linkletter v. Walker, 381 U.S. 618, 627 (1965). 

. See, e.g., United States v. Borys, 18 USCMA 547, 40 CMR 259 (1969). 

. 381 U.S. 618 (1965). 

. Id. at 627. 

. Id. at 629. See also Stovall v. Denno, 388 U.S. 293 (1967): “. . . in criminal liti- 
gation concerning constitutional claims, ‘the Court may in the interest of justice 
make the rule prospective . . . where the exigercies of the situation require such 
an application’ . . . [Johnson v. New Jersey, 384 U.S. 719, 726-27]. The criteria 
guiding resolution of the question implicate (a) the purpose to be served by the 
new standards, (b) the extent of the reliance by law enforcement authorities on 
the old standards, and (c) the effect on the administration of justice of a retroac- 
tive application of the new standards. ‘{T]he retroactivity or nonretroactivity of a 
rule is not automatically determined by the provision of the Constitution on which 
the dictate is based. Each constitutional rule of criminal procedure has its own 
distinct functions, its own background of precedent, and its own impact on the 
administration of justice, and the way in which these factors combine must inevit- 
ably vary with the dictate involved.’ Johnson, supra, 384 U.S, at 728.” 388 U.S. at 
296-97. 
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Supreme Court. Lower Federal civilian courts and the United States Court 
of Military Appeals have discussed the problem, however, and the courts 
considering the issue have split on its resolution. The discussion below will 
first present three cases denying retrospective application, and then contrast 
those cases with a decision holding retroactivity mandatory. 


MERCER V. DILLon ?” 


In Mercer, the accused lived on base with his wife and her children by a 
prior marriage. On the day of the offense, Mercer attempted to persuade 
his wife not to go out with another man. When this proved unsuccessful, he 
told his wife that something was going to happen that night. “Later he 
drove off base with his 8-year-old stepdaughter, raped her, and returned to 
his home.” '* At his general court-martial, Mercer pleaded guilty, and his 
conviction became final in August 1968.** 

In the instant case, Mercer sought collateral relief, the Court of Military 
Appeals construing his petition as one for reconsideration.’® Without ad- 
dressing the “threshhold question . . . whether the offense . . . was ‘service 
connected’... ,” '® the court chose to address itself only to the issue of 
O’Callahan retroactivity.** 

Noting that “[t]raditionally, lack of subject matter jurisdiction voids a 





. 19 USCMA 264, 41 CMR 264 (1970). 

. Id. at 265, 41 CMR at 265. 

. United States v. Mercer, 18 USCMA 616 (1968). At this point Mercer’s sentence 
extended, inter alia, to a dishonorable discharge and confinement at hard labor for 
10 years. 

. Mercer v. Dillon, 19 USCMA 264, 41 CMR 264 (1974). Treating the petition in 
this manner is a bit misleading considering the court’s allusion to the case as not 
being one “subject to direct review.” Id., cf. Rule 49, United States Court of Mili- 
tary Appeals Rules of Practice and Procedure: “(a) Time requirement. A petition 
for rehearing, modification, or reconsideration shall be filed within 5 days from re- 
ceipt of notice of entry of an order, decision, or opinion by the Court.” 

. United States, ex rel. Flemings v. Chafee, 458 F.2d 544, 546 (2d Cir. 1972). This 
author is of the opinion that the Court of Military Appeals election not to deter- 
mine the presence of service connection was clearly incorrect. See Alabama State 
Federation of Labor v. McAdory, 325 U.S. 450, 461 (1945): “It has long been 
[the Supreme Court’s] considered practice not to decide abstract, hypothetical or 
contingent questions . . . or to decide any constitutional question in advance of 
the necessity for its decision . . . or to formulate a rule of constitutional law 
broader than is required by the precise facts to which it is to be applied . . . or 
to decide any constitutional question except with reference to the particular facts 
to which it is to be applied. . . .” (Numerous citations omitted). See also Relford 
v. Commandant, 401 U.S. 355, 369-70 (1971); Watson v. Buck, 313 U.S. 387, 402 
(1941). 

Compare Hooper v. Laird, 19 USCMA 329, 41 CMR 329 (1970), with Judge 
Ferguson’s concurring opinion in Hooper, Id. at 331-32, 41 CMR at 331-32, and 
United States v. Hooper, 9 USCMA 637, 26 CMR 417 (1958). 

17. Mercer v. Dillon, 19 USCMA 264, 265, 41 CMR 264, 265 (1970). 
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conviction,” '* the court nevertheless applied the three-prong test of pur- 
pose, reliance, and effect as announced in Stovall v. Denno,'® and concluded 
that the O’Callahan rationale should apply only to cases not final on direct 
review after 2 June 1969, the date of the O’Callahan decision. 

As to purpose the court alluded to “the extensive statutory and judicial 


protections an accused in the armed forces enjoys,” *° and pointed to the 


similarities in military and state-court trial procedure. Referring to Kinsella 
v. United States *' where the Supreme Court stated 


[tlhe test for jurisdiction . . . is one of status, namely, whether the accused in the 

court-martial proceeding is a person who can be regarded as falling within the term 

“land and naval Forces,” 22 
the Court of Military Appeals found reliance on old standards and con- 
cluded that “the armed forces had absolutely no hint that such considera- 
tions as the nature, time, and place of the offense might limit trials by 
court-martial.” ** Finally, speaking to the effect of a retroactive application 
of O'Callahan on the administration of justice, the court noted the large 
number of courts-martial which might be affected,”* and stated: 

[t]he practical effect of voiding earlier convictions will often be to grant immunity 

from prosecution as a result of State statutes of limitations having run, witnesses 

having been scattered, and memories having been taxed beyond permissible limits.?° 





18. Id. See Ex parte Siebold, 100 U.S. 371, 376-77 (1879): “The validity of the judg- 
ment is assailed on the ground that the acts of Congress under which the indict- 
ments were found are unconstitutional. If this position is well taken, it affects the 
foundation of the whole proceedings. An unconstitutional law is void, and is as no 
law. An offense created by it is not a crime. A conviction under it is not merely 
erroneous, but is illegal and void, and cannot be a legal cause of imprisonment. It 
is true, if no writ of error lies, the judgment may be final, in the sense that there 
may be no means of reversing it. But personal liberty is of so great moment in 
the eye of the law that the judgment of an inferior court affecting it is not 
deemed so conclusive but that, as we have seen, the question of the court’s au- 
thority to try and imprison the party may be reviewed on habeas corpus by a su- 
perior court or judge having authority to award the writ. We are satisfied that the 
present is one of the cases in which this court is authorized to take such jurisdic- 
tion. We think so, because, if the laws are unconstitutional and void, the Circuit 
Court acquired no jurisdiction of the causes. Its authority to indict and try the 
petitioners arose solely upon these laws.” Cf. Ex parte Lange, 85 U.S. (18 Wall.) 
163 (1874). See also Desist v. United States, 394 U.S. 244, 261 n.2 (1969 ) (Mr. 
Justice Harlan, dissenting) ; Fay v. Noia, 372 U.S. 391, 408-09 (1963); Williams 
v. United States, 401 U.S. 646, 683-84 and n.2 (1971) (Mr. Justice Harlan, con- 
curring and dissenting). 

. 388 U.S. 293 (1967). See note 11, supra. 

. Mercer v. Dillon, 19 USCMA 264, 266, 41 CMR 264, 266 (1970). 

. 361 U.S. 234 (1960). 

. Id. at 241. 

. Mercer v. Dillon 19 USCMA 264, 267, 41 CMR 264, 267 (1970). 

. Id. at 267-68, 41 CMR at 267-68. 

. Id. at 267, 41 CMR at 267. But see Fay v. Noia, 372 U.S. 391 (1963), where the 
Supreme Court affirmed a lower court’s decision to set aside a 21-year-old convic- 


tion. See also Reck v. Pate, 367 U.S. 433 (1961). 
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Judge Homer Ferguson dissented in Mercer. He was of the opinion that 
appellate courts should apply constitutional protections to all cases on di- 
rect or collateral review,*° and 


. this case involves more than just a new and more expansive interpretation of 
the Bill of Rights. Rather, it goes to the very heart of the court-martial process—ju- 
risdiction over the particular offense. Where jurisdiction is lacking, there can be no 
question of prospective or retrospective application, for when a court-martial pro- 
ceeds without jurisdiction, its action is null and void.27 


Noting that the majority relied on cases applying “new rules of procedure 
and evidence which obtain as a result of a different interpretation of consti- 
tutional limitations,” ** Judge Ferguson concluded that the absence of sub- 
ject-matter jurisdiction required the court to reverse and dismiss. 


Gosa v. MAYDEN 2° 


The United States Court of Appeals for the Fifth Circuit was the first ar- 
ticle III tribunal to consider the aspect of O’Callahan retroactivity. In 
Gosa, the court framed the issue as a requirement “to predict” *° how the 
Supreme Court will ultimately resolve the retrospectivity question, and held 
that O’Callahan should be applied prospectively only. 

Unlike the Court of Military Appeals in Mercer, the court in Gosa 
clearly concluded “that lack of adjudicatory power was the rationale of” 
O’Callahan.** Nevertheless, the court held that the Supreme Court’s retroac- 
tivity test of Linkletter ** and Stovall ** applied because the legislation con- 
ferring jurisdiction was declared invalid after “a halfcentury background 
of at least tacit judicial approval.” *! According to the court, 


. . . logic would assert that if a court decision reversing a prior judicial error of 
fundamental constitutional law must be tested for its retroactive impact, a court de- 
cision reversing a long established, judicially recognized legislative rule ought to be 
entitled to the same testing.®° 





. Id. at 269, 41 CMR at 269. Judge Ferguson undoubtedly believed that the Mercer 
application of O’Callahan amounted to “simply fishing one case from the stream 
of appellate review, using it as a vehicle for pronouncing new constitutional stand- 
ards, and then permitting a stream of similar cases subsequently to flow by unaf- 
fected by that new rule. . . .” Williams v. United States, 401 U.S. 646, 679 (1971) 
(Mr. Justice Harlan, concurring and dissenting). 

. Id. at 271, 41 CMR at 271. 

28. Id. at 273, 41 CMR at 273. Compare United States ex rel. Flemings v. Chafee, 458 
F.2d 544 (2d Cir. 1972). 

29. 450 F.2d 753 (5th Cir. 1971). The factual context of Gosa is strikingly similar to 
O'Callahan. Id. at 754-55. 

. Id. at 754, 763, 767, and 769 n.3. 

. Id. at 757. 

. See text at note 11, supra. 

. See note 11, supra. 

. Gosa v. Mayden, 450 F.2d 753, 757 (1971). 

. Id. 
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Consequently, the Linkletter-Stovall rationale was held controlling, and, in- 
deed, dispositive.** 

Turning to the purpose-reliance-effect test of Linkletter, the Court of Ap- 
peals conceded that the purpose 


. . . facet of testing for retroactivity deals almost entirely in subjective judge-con- 
ceived notions based in no part on tangible evidence developed by an adversary 
process or otherwise, but rather upon feelings and concepts which are the product 
of each individual jurist’s experiences and readings.37 


Recalling that the purpose of O’Callahan was to accord grand and petit 
juries to servicemen accused of crimes without service connection, it was 
concluded that the purpose would not be served by a retroactive applica- 
tion. Since the Supreme Court had denied retrospectivity to Duncan v. 
Louisiana ** in DeStefano v. Woods,** the court in Gosa concluded that the 
limited right to jury trials provided by O’Callahan was not of sufficient mo- 
ment to justify absolute retroactivity. Citing Kinsella v. United States,*® the 
court concluded that military authorities had justifiably relied on the power 
to court-martial servicemen accused of crimes without service connection.** 
Finally, the court concluded that a retroactive application of O’Callahan 
would have an “impact upon military justice, and upon the federal court 
system .. . [which would] be veritably staggering.” ** 


Circuit Judge John C. Godbold dissented in Gosa. He did not feel “free 


in this case and at this time to selectively reject retroactivity,” and would 





. Id. at 758: “Linkletter is controlling precedent here for the assertion that there is 
no basis for distinction between legislation and judge-made law in reasoning re- 
troactivity vel non.” 

. Id. at 763. 

. 391 U.S. 145 (1968). Duncan held the sixth-amendment right to trial by jury ap- 
plicable to the States by virtue of the fourteenth amendment. 

. 392 U.S. 631 (1968). In Duncan, 391 U.S. 145 (1968), the Court stated: “We 
would not assert, however, that every criminal trial—or any particular trial—held 
before a judge alone is unfair or that a defendant may never be as fairly treated 
by a judge as he would be by a jury.” /d. at 158. In DeStefano, the Court ob- 
served: “The values implemented by the right to jury trial would not measurably 
be served by requiring retrial of all persons convicted in the past by procedures 
not consistent with the Sixth Amendment right to jury trial.” 392 U.S. at 634. 

. 361 U.S. 234 (1960). See text at note 22, supra. 

. Gosa v. Mayden, 450 F.2d 753, 765-66 (1971). 

. Id. at 766. The court also stated: “. . . In response to the request of this Court, 
the Department of the Air Force has advised that its court-martial systems have 
processed 475,349 cases since 1949 and although the sheer bulk of analysis pre- 
vented a case by case examination, a two-year sampling indicated to the Solicitor 
General of the United States that 5% would constitute a reasonable working hy- 
pothesis of the number of cases that could raise a retroactive O’Callahan issue. 
This calculates to be 23,767 trials in this branch of the service alone.” Id. 
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reverse the judgment rendered in the district court.’* Judge Godbold rea- 
soned that Linkletter and its progeny ** 
viewed retroactivity versus prospectivity in the context of considering the effect of a 
newly articulated rule of constitutional law upon past actions taken by courts of 
general jurisdiction which had adjudicatory power.*5 
He concluded that the “special and limited” ** jurisdictional nature of 
courts-martial, and the absence of any expansion of Linkletter by the Su- 
preme Court into areas of “application of [adjudicatory] power,” *’ pre- 
cluded the Court of Appeals from “extend [ing]” ** Linkletter. 


SCHLOMANN V. MosELEy *° 


The United States Court of Appeals for the Tenth Circuit, as did the 
court in Gosa, held that O’Callahan should be accorded only prospective 
application. The court relied on language from Johnson v. New Jersey *° to 
uphold the conviction of an enlisted man tried by court-martial for several 
murders without service connection: “. . , the Court may in the interest of 
justice make the rule prospective . . . where the exigencies of the situation 
require such an application.” *' Citing Warring v. Colpoys ** for the propo- 
sition that, where exigencies demand jurisdictional decisions may be ap- 
plied prospectively, the court was of the opinion that the three-part test of 





43. Id. at 769. 

44. See, e.g., Tehan v. Shott, 382 U.S. 406 (1966); Johnson v. New Jersey, 384 U.S. 
719 (1966); Fuller v. Alaska, 393 U.S. 80 (1968); DeStefano v. Woods, 392 U.S. 
631 (1968); Williams v. United States, 401 U.S. 646 (1971); Adams v. Illinois, 
405 U.S. 278 (1972). 

. Gosa v. Mayden, 450 F.2d 753, 767 (1971). 

. Id. at 768. 

ee 

. Id. 

. 457 F.2d 1223 (10th Cir. 1972). 

. 384 U.S. 719 (1966). 

. Id. at 726-27, citing Linkletter v. Walker, 381 U.S. 618, 628 (1965). 

. 122 F.2d 642 (D.C. Cir.), cert. denied, 314 U.S. 678 (1941). In Warring the court 
said: “This is a habeas corpus proceeding, a collateral attack upon a previous 
judgment of the District Court, accepted at the time as final. It is increasingly ev- 
ident that ‘jurisdiction’ in the normal case is not subject to collateral attack. 
While habeas corpus is regarded more liberally than most forms of collateral at- 
tack, it is not to be used as an appeal or a writ of error. We believe that appel- 
lant would be entitled to discharge under the writ, if the District Court clearly 
did not have power to act. If there was doubt about the Court’s power, a direct 
appeal would usually be the proper means of questioning the conclusion; extraor- 
dinary circumstances might justify the issuance of the writ. If the court had the 
power, appellant is not entitled to discharge.” (Footnotes omitted). Jd. at 644—45. 
Compare Johnson vy. Zerbst, 304 U.S. 458 (1938); United States ex rel. Flemings 
v. Chafee, 330 F. Supp. 193, 195 (E.D. N.Y. 1971). 

In the context of O’Callahan retroactivity, Warring is of questionable signifi- 
cance. Unlike a district court which retains its jurisdiction, courts-martial are of 
special and limited jurisdiction and must be convened according to statute. Run- 


kle v. United States, 122 U.S. 543 (1887); McClaughry v. Deming, 186 U.S. 49 
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Stovall v. Denno was applicable to the question of O’Callahan retroactivity. 
Noting, as did the Fifth Circuit, that jury trials in State courts had been 
denied retroactive application by DeStefano v. Woods,** the Tenth Circuit 
concluded that the purpose of O’Callahan would not be advanced by a 
broader application of the service-connection concept.™' In addition, that 
tribunal felt that the effect of a retroactive ruling would be fraught with 
“difficulties and dangers,” *° and that military commanders had placed jus- 
tifiable reliance on past Supreme Court decisions. 


FLEMINGS V. CHAFEE °° 


In Flemings, the petitioner, at the time of his court-martial in 1944, was 
an 18-year-old sailor. He had been granted permission to leave the base for 
72 hours, but failed to return on time. Several days later, he was arrested 
for automobile theft by Pennsylvania State Troopers. Flemings was turned 
over to the military and tried by a court-martial composed of senior retired 
naval officers. Charged with theft of the vehicle and a 13-day unauthorized 
absence, Flemings pleaded guilty upon the advice of counsel, and was sen- 
tenced to a dishonorable discharge, 3 years’ confinement, and loss of pay.” 

The automobile had been stolen while it was parked on a street in Trenton, New 

Jersey, the day before plaintiff was arrested. The owner, a member of the United 

States Signal Corps, did not witness the theft; he lived off base and received no 

compensation from the military for the car’s use. He was on a personal errand in 

Trenton when the vehicle was stolen. The court-martial specification itself charges 

plaintiff with stealing an automobile “from the possession of a civilian.” 58 
The district court concluded that the auto theft was not service connected, 
and that O’Callahan should apply retroactively. Accordingly, that court or- 
dered the Board for Correction of Naval Records “to erase the conviction 
of automobile theft and enter a discharge of no greater disapprobation than 
bad conduct.” °° 

The Government appealed the district court’s decision to the United 
States Court of Appeals for the Second Circuit, and that body affirmed. For 
the present, therefore, O’Callahan is retroactive for cases within the Second 
Circuit. 





(1902) ; United States v. Dean, 20 USCMA 212, 43 CMR 52 (1970). Moreover, it 
must not be overlooked that O’Callahan was a habeas corpus proceeding 
(O’Callahan v. Parker, 395 U.S. 258, 261 (1969)) before the Court on collateral 
review. 

. 392 U.S. 631 (1968). See note 39, supra. 

. Schlomann v. Moseley, 457 F.2d 1223, 1231 (10th Cir. 1972). 

. Id. at 1230. 

56. United States ex rel. Flemings v. Chafee, 458 F.2d 544 (2d Cir. 1972). 
. United States ex rel. Flemings v. Chafee, 330 F. Supp. 193, 194 (E.D. N.Y. 1971). 
58. Id. 

. Id. at 203. “The maximum punishment at that time [1944] for a two week unau- 
thorized absence was confinement for six months plus the period of absence, loss 
of all pay and allowances during a like period, reduction to the lowest enlisted 
pay grade, and a bad conduct discharge.” Jd. at 194, 
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The appellate court’s reasoning in Flemings proceeds along the line of 
the dissenters in Mercer and Gosa. As Judge Ferguson and Circuit Judge 
Godbold point out in their separate opinions,®° Linkletter dealt with consti- 
tutional procedural protections, not adjudicatory power. Consequently, 
since O’Callahan dealt with subject-matter jurisdiction, the Second Circuit 
concluded that Linkletter was not specifically applicable to the question: “ 


Not one of the cases establishing a new principle which was limited to prospective 
application involved a total absence of adjudicatory power. Moreover, if some deci- 
sions which were not based upon concepts of jurisdictional competence have been 
applied retroactively . . . @ fortiori a case which rests on lack of jurisdiction in the 
traditional sense and seeks to preserve the basic integrity of the institutions which 
enforce our criminal laws, must be so applied.®? 


In arriving at its conclusion, the Second Circuit relied upon United 
States v. United States Coin and Currency,** and North Carolina v. 
Pearce.** Each of these latter decisions held prior Supreme Court decisions 
retroactive; Coin stating that: 


. even the use of impeccable fact-finding procedures could not legitimate a ver- 
dict decreeing forfeiture, for we have held that the conduct being penalized is con- 
stitutionally immune from punishment,®°* 


and Pearce applying the double-jeopardy rationale of Benton v. 





60. Mercer v. Dillon, 19 USCMA 264, 268-74, 41 CMR 264, 268-74 (1970) (Fergu- 
son, J., dissenting) ; Gosa v. Mayden, 450 F.2d 753, 767-69 (1971) (Godbold, Jr., 
dissenting). 

61. United States ex rel. Flemings v. Chafee, 458 F.2d 544, 550 (2d Cir. 1972). 

62. Id. at 550-51 (citations omitted). 

63. 401 U.S. 715 (1971). 

64. 395 U.S. 711 (1969). 

65. United States v. United States Coin and Currency, 401 U.S. 715, 724 (1971). In 
Flemings, 458 F.2d 544 (2d Cir. 1972), the court noted:“Coin involved an action 
by the government for forfeiture of money allegedly used in illegal bookmaking 
operations. See 26 U.S.C. § 7302. Subsequently, the Supreme Court voided the In- 
ternal Revenue laws which were the basis of the forfeiture proceeding. Marchetti 
vy. United States, 390 U.S. 39 (1968); Grosso v. United States, 390 U.S. 62 
(1968). The government urged that Marchetti and Grosso should not be given ret- 
roactive application because an overwhelming number of suits would be com- 
menced by gamblers who had been subjected to forfeitures in earlier proceedings 
and would now seek to reclaim their property. In rejecting this contention, Justice 
Harlan, in a characteristically scholarly opinion, adhered rigidly and categorically 
to the concept that judgments of a court without subject matter jurisdiction were 
void, 401 U.S. at 723-24.” Id. at 551 (emphasis added). 

In Schlomann vy. Moseley, 457 F.2d 1223 (10th Cir. 1972), the Court rejected 
Coin because the “case is different in that it involved a constitutional immunity 
[privilege against self-incrimination] barring any punishment. O’Callahan, on the 
other hand, involved no such constitutional immunity from punishment, but a 
question of jurisdiction of state or military courts to hear the case.” 457 F.2d at 
1227 n.5. Likewise, Gosa v. Mayden, 450 F.2d 753, 758-59 (Sth Cir. 1971), re- 
jected Coin as applicable to O’Callahan retroactivity. 
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Maryland ®° retroactively to a case otherwise final on collateral review. 
Both Coin and Pearce, the court in Flemings observed, applied to the re- 
troactivity issue because each involved reversals where the trial court was 
without “subject-matter jurisdiction.” ** O’Callahan’s premise of subject- 
matter jurisdiction, according to the Second Circuit, also mandated a re- 


”? 68 


trospective application.” 

Having addressed the issue and resolved it, it was unnecessary to proceed 
further. Nonetheless, the Second Circuit also addressed the Linkletter doc- 
trine and concluded that the purpose-reliance-effect test requires retroactivity. 
According to the court, the court-martial procedures utilized to convict 
Flemings in 1944 possessed a “clear danger of convicting the innocent. 
The court was obviously swayed by the possible lack of legally trained 
counsel in a case involving a sentence including a dishonorable discharge 
and 3 years’ confinement." The impact of a retroactive ruling, in the opinion 
of the court, would be slight because of a lack of interest and the presence 
of boards for correction of military records.** “At first blush the administra- 
tive burden might appear staggering, but, in actuality, the great bulk of 
claims will entail routine processing.” ** Flemings, therefore, holds that the 
purpose of O’Callahan would be served by a retroactive interpretation, and 
that the effect ofsuch ruling would be negligible. 


70 


O’CALLAHAN: SOME REFLECTIONS 
The Jury Controversy 


The language of O’Callahan aside, that decision reflects the proposition 
that courts-martial jurors are discipline wise. This proceeds from a realiza- 
tion that commissioned officers and senior enlisted personnel are concerned 
with the affairs of military life on a day-to-day basis. Such affairs, obedi- 
ence, presence, and discipline,’* are the very substances of which military 
organizations are built. No military units exist without them, and the con- 
tinued existence of such units is predicated upon them.’® Consequently, the 
concern for discipline, etc., portrayed in day-to-day affairs finds its way 
into the courts-martial notwithstanding expressions of impartiality by the 





66. 395 U.S. 784 (1969). 
67. North Carolina v. Pearce, 395 U.S. 711, 717-19 (1969). 
68. United States ex rel. Flemings v. Chafee, 458 F.2d 544, 551 (2d Cir. 1972). 
69. Id. at 552. 
70. Id. at 544, citing Tehan v. United States ex rel. Shott, 382 U.S. 406, 416 (1966). 
71. Id. at 553-54. This point may be significant to the constitutional validity of Flem- 
ings’ conviction should the Supreme Court rule that O’Callahan applies prospec- 
tively only. See, e.g., United States v. Tucker, 404 U.S. 443 (1972); Pickelsimer v. 
Wainwright, 375 U.S. 2 (1963) ; Gideon v. Wainwright, 372 U.S. 335 (1963). 
. United States ex rel. Flemings v. Chafee, 458 F.2d 544, 555 (1972). 
. Id. The Court did not discuss reliance. Jd. at 554 n.23. 
. See UCMJ, arts. 85-98 and 133, 10 U.S.C. §§ 885-98 and 933 (1970). 
. “[Dlisobedience of orders is a direct attack on the integrity of any military sys- 
tem.” United States v. Nixon, 21 USCMA 480, 486, 45 CMR 254, 260 (1972) 
(Darden, Ch. J., dissenting). 
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individual jurors. It is simply too much to assume that a juror, taught dis- 
cipline and obedience from his initiation to military life, and who expects 
the same from his subordinates, can divorce himself from the pervasive 
concept of discipline when he sits in the jury box. 

In a limited aspect, some military jurors are similar to the police officials 
of American communities. Many of the commissioned officers who find 
themselves on military courts have filled command billets in which they 
were directly concerned with discipline, law enforcement, or para-legal af- 
fairs. Those enlisted personnel who are selected to sit on a court-martial 
panel have undoubtedly dealt with the ten-percent, the troublemakers, on 
innumerable occasions. Like the policeman on the beat, commissioned 
officers and senior enlisted personnel are primarily responsible for main- 
taining discipline, investigating infractions, initiating legal and nonjudicial 
proceedings, and enforcing awarded punishments. 

The civilian juror, unlike the court-martial member, is generally unfamil- 
iar with the “criminal” element, and his concern for societal interests vis- 
a-vis the defendant’s behavior is not predicated upon a need to maintain 
military harmony, This is not meant to impugn the integrity of the courts- 
martial juror; their judicial duties, though infrequently requested, are difh- 
cult at best and are subject to no reward. The infection of the subconscious 
by the military philosophy may remain effective, however, notwithstanding 
assertions by the panel to the contrary.” 

The Supreme Court reflected on a similar problem in Duncan v. 
Louisiana.” There the court stated: 


Providing an accused with the right to be tried by a jury of his peers gave him an 
inestimable safeguard against the corrupt or overzealous prosecutor and against the 
compliant, biased, or eccentric judge. If the defendant preferred the common-sense 
judgment of a jury to the more tutored but perhaps less sympathetic reaction of the 
single judge, he was to have it. Beyond this, the jury trial provisions in the Federal 
and State Constitutions reflect a fundamental decision about the exercise of official 
power—a reluctance to entrust plenary powers over the life and liberty of the citizen 
to one judge or to a group of judges.7® 


To be sure, the military juror is similar in temperament to the “judge or 
. .. group of judges” referred to in Duncan: generally unsympathetic be- 
cause he has heard it all before, and traditionally more military oriented 
and worldly than the typical military defendant. This is not to say that a ci- 
vilian juror is sympathetic with the criminal cause or less sophisticated in 
the affairs of life. Rather, it proceeds from the fundamental understanding 
that a person who is more likely to be unrelated to an event is a better 





76. United States ex rel. Toth v. Quarles, 350 U.S. 11, 17 (1955): “ ... military tri- 
bunals have not been and probably never can be constituted in such way that 
they can have the same kind of qualifications that the Constitution has deemed es- 
sential to fair trials of civilians in federal courts.” For an extreme example, see 


United States v. Hedges, 11 USCMA 642, 29 CMR 458 (1960). 
77. 391 U.S. 145 (1968). 


78. Id. at 156. 
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judge of the guilt of an actor related to the event. This event-relation con- 
cept substantially includes those subliminal factors so basic to the continu- 
ing existence of the system perfecting the criminal judgment, and civilian 
juries are traditionally favored by an absence of the subconscious factors 
present in court-martial panels. 

In addition to the foregoing, it should be mentioned that, unlike civilian 
juries, court-martial panels are often composed of the same members for 
substantial periods of time.’® What impact this fact has on the guilt- or sen- 
tence-determining process is impossible to measure. Where panels have sat 
together for prior cases, however, sympathy for any accused tends to be 
significantly absent. This is especially so where the cases present similar is- 
sues, for the panel is prone to reject a previously offered but discounted 
contention. 

One final observation should be made before proceeding further with the 
discussion of O’Callahan retroactivity. In a recent paper this author sug- 
gested that courts-martial panels should be selected on a random basis, 
case-by-case.*° While this procedure would not divest the service member of 
those built in factors which are prone to effect a juror’s decisions, it would 
nonetheless serve to detract from the sameness which pervades so many 
court-martial panels.** 


Retroactivity vel non. 


This author finds it extremely difficult to talk about constitutional proce- 


dural rules and constitutional subject-matter jurisdiction in the same 
breath. That they may not be equated for Linkletter purposes is clear when 
it is recalled that a violation of the former may *? vitiate a trial but permit 
retrial, whereas the absence of the latter nullifies the trial and precludes an- 
other trial until the Constitution is changed. Since “the consent of the par- 
ties could not give [jurisdiction],” ** and want of jurisdiction over the sub- 
ject matter cannot be waived, “objection to the lack of subject matter 
jurisdiction may be interposed . . . at any stage of the proceedings.” “ If 





79. See United States v. Culver, No. 70 1681 (NCMR Jun. 21, 1972) at R. 234-36 
and Appellate Exhibits 12(1)—(38), wherein numerous general court-martial con- 
vening orders are introduced containing the names of the same senior officers over 
substantial periods of time. 

. Higley, The Court-Martial Juror System: A Proposed Solution to Membership 
Selection, published under title Flawed Justice, TriaL 45 (Sept—Oct. 1971), pas- 
sim. 

. Cf. United States v. Greene, 20 USCMA 232, 43 CMR 72 (1970). Carter v. Jury 
Commission of Greene County, 396 U.S. 320 (1970). 

. Harrington v. California, 395 U.S. 250 (1969); Chapman v. California, 386 U.S. 
18 (1967). 

. Capron v. Van Noorden, 6 U.S. (2 Cranch) 126, 127 (1804). 

. 1 W. Barron, Feperat Practice and Procepure § 307 (1950). See generally id. 
at §§ 370 n.62, 920, 2306 at 309, 311. For trial-court proceedings of United States 
district courts, see Fed. R. Crim. P. 12(b) (2), 34. See also 4 C.J.S., Appeal and 
Error, § 45 (1937); 21 C.J.S. Courts §§ 112-15 (1940). 28 U.S.C. § 2255 pro- 
vides: “A prisoner in custody under sentence of a court established by Act of 
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the parties are unable to confer jurisdiction upon a court otherwise without 
it, how can that same court assume the jurisdiction? In all logic, the court 
is powerless to act,*® but the opposite conclusion is reached in those cases 
holding O’Callahan prospective only. Mercer, Gosa, and Schlomann clearly 
stand for the proposition that courts-martial had subject-matter jurisdiction 
over cases involving crimes without service connection," if finalized prior 
to O'Callahan. Rather than reversing the convictions and dismissing the 
charges, the courts have acted to finalize convictions rendered by courts- 
martial without constitutional subject-matter jurisdiction. 

The manner with which the Court of Military Appeals and the Courts of 
Appeal for the Fifth and Tenth Circuits have disposed of subject-matter ju- 
risdiction is puzzling. None of these opinions purport to examine this com- 
plex subject. Rather, the problem is avoided, as in Mercer, or treated as 
similar to constitutional procedural rules. 

In the absence of a “reconsider[ ation ] 
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and overruling of O’Callahan, 


this author considers retroactivity of the principles involved therein compel- 
ling. The presence of learned, and copious historical precedent and the 
need for stare decisis in the application of judicial power combine to de- 
mand retrospectivity of decisions pronouncing constitutional subject-matter 
jurisdiction. Otherwise, the Constitution is subject to judicial modification 
in derogation of the constitutional amendatory processes. 


The O’Callahan Impact 


A degree of skepticism must be accorded to bare statistics.** In the 3 
years since O’Callahan, the accused in very few cases finalized prior thereto 





Congress claiming the right to be released upon the ground that the sentence was 
imposed in violation of the Constitution or laws of the United States, or that the 
court was without jurisdiction to impose such sentence, or that the sentence was 
in excess of the maximum authorized by law, or is otherwise subject to collateral 
attack, may move the court which imposed the sentence to vacate, set aside or 
correct the sentence. A motion for such relief may be made at any time. 

“An application for a writ of habeas corpus in behalf of a prisoner who is au- 
thorized to apply for relief by motion pursuant to this section, shall not be enter- 
tained if it appears that the applicant has failed to apply for relief, by motion, to 
the court which sentenced him, or that such court has denied him relief, unless it 
also appears that the remedy by motion is inadequate or ineffective to test the le- 
gality of his detention.” 

. There is a limited exception. Any court has jurisdiction to determine its own 
jurisdiction. See Stoll v. Gottlieb, 305 U.S. 165, 171-72 and nn.9-12 (1938) ; 
Rumbaugh v. Winifrede Railroad Co., 331 F.2d 530, 541 (4th -Cir.), cert. denied, 
379 U.S. 929 (1964); Bigelow v. United States, 267 F.2d 398, 399 (9th Cir.), cert. 
denied sub. nom., Sherwood v. United States, 361 U.S. 852 (1959). 

. In the Fifth and Tenth Circuits cases, the Government conceded the lack of serv- 
ice connection. Gosa vy. Mayden, 450 F.2d 753, 755 (5th Cir. 1971); Schlomann v. 
Moseley, 457 F.2d 1223, 1225 (10th Cir. 1972). 

. Relford v. Commandant, 401 U.S. 355, 360 (1971). 

. See Mercer v. Dillon, 19 USCMA 264, 267-68, 41 CMR 264, 267-68 (1970) ; Gosa 
v. Mayden, 450 F.2d 753, 766-67 (Sth Cir. 1971); Schlomann v. Moseley, 457 
F.2d 1223, 1230 (10th Cir. 1972). 
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have requested relief from the courts. This, of course, is a valuable barom- 
eter of the number of ex-service members desiring relief. To this date, the 
courts of the Second Circuit have not been faced with a flood of applica- 
tions. The level of interest in obtaining redress is undoubtedly matched by 
the number of petitioners therefor. 

One of the reasons for a lack of interest *° is the desire to leave past per- 
sonal history alone. How many individuals will risk the security of inter- 
personal relationships by exposing their past misbehavior to public view? 
Since relief need be provided only upon application, it is safe to assume 
that many who are entitled to relief will never come forward and request it. 
Employment opportunities, family security, and community status will con- 
vince countless individuals not to air their “dirty laundry.” Those who do 
apply may be routinely processed by the boards for correction of military 
records, and Congress may “adopt a short statute of limitations for those 
who would apply for retroactive benefits.” °° The effect of O'Callahan 
retrospectively, therefore, may not be as heavy as it appears at first blush. 


CONCLUSION 


Finally, it should be mentioned that the present system of military justice 
need not take a back seat to any other order of criminal jurisprudence. 
While there may be discrepancies within the Federal system with regard to 
juror voting,*’ and certain defenses,°? courts-martial procedure compares 
with and in many instances surpasses State-court procedure.®* Nevertheless, 
whenever necessary, improvements in military jurisprudence must be made. 

With regard to this paper, I conclude with a quote from Mr. Justice 
Douglas’ concurring opinion in Parisi v. Davidson:** What Courts may 
do is dependent on statutes, save as their jurisdiction is defined by the 
Constitution.” °° 





. This author will treat only this one. 

. United States ex rel. Flemings v. Chafee, 458 F.2d 544, 555 (2d Cir. 1972). 

. Compare Fed. R. Crim. P. 31(a), with Johnson v. Louisiana, 406 U.S. 356 (1972), 
and UCM], art. 52, 10 U.S.C. § 852 (1970). 

. Rainey, Military law and the American Law Institute’s Test for Mental Responsi- 
bility in Criminal Cases, 26 JAG J. 77 (1971); Higley, Requirements of Uniform- 
ity and the Federal Formulation of Criminal Responsibility, 21 Burrato L. Rev. 
421 (1972). 

. See, e.g., Mercer v. Dillon, 19 USCMA 264, 266, 41 CMR 264, 266 (1970); 
Quinn, Some Comparisons Between Courts-Martial and Civilian Practice, 15 
U.C.L.A. L. Rev. 1240 (1968); Moyer, Procedural Rights of the Military Ac- 
cused: Advantages Over a Civilian Defendant, 22 Maine L. Rev. 105 (1970), re- 
printed in 51 Mit. L. Rev. 1 (1971). 

. 405 US. 34 (1971). 

. Id. at 48 (footnote omitted). Compare Allen v. United States, 21 USCMA 288, 45 
CMR 62 (1972), with United States v. Dean, 20 USCMA 212, 43 CMR 52 
(1970); Mercer v. Dillon, 19 USCMA 264, 41 CMR 264 (1970), and O’Callahan 
v. Parker, 395 U.S. 258 (1969). 
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The Procuring-Agent Theory as a Defense 
In Drug-Sale Prosecutions 


Lieutenant James R. Lamb, JAGC, USNR* 


In his article, Lieutenant Lamb traces the development of 

the “procuring-agent theory” in Federal, State, and military law. 
He notes that, while the 1970 Controlled Substances Act has 
abolished the theory as a defense in Federal and State prosecu- 
tions, it is still a viable concept in military law. He concludes by 
suggesting that military prosecutors can significantly curtail the 
effectiveness of the defense by thoughtfully drafting drug-offense 
charges. 


A CURIOUS MINGLING of commercial law and criminal law has led 
to the development of a doctrine which states “that one who acts in a given 
transaction solely as a procuring agent for a person is not a seller to that 
person.” * This rule, which is often referred to as the “mere-conduit theory” 
or the “procuring-agent theory,” * has been widely, though not universally, 
adopted by the American judiciary and has been an important factor in 
drug-sale prosecutions over the last 20 years. The application of this 
doctrine, which is confined almost exclusively to prosecutions for the sale 
of contraband drugs, has caused difficulties for the military lawyer some- 
what out of proportion with its complexity. It is the objective of this article 
to discuss the problems to which this rule has given rise and the methods 
by which these pitfalls can be avoided. To this end, a thorough survey of 
the origins and scope of the rule and how it has been affected by recent 
legislation follows. 


FEDERAL Law 
History and Growth of the Defense 


The procuring-agent theory arose approximately 20 years ago as a de- 
fense to Federal prosecutions for the sale of heroin in violation of the 





*Lieutenant Lamb is currently an Appellate Government Counsel at the Navy 
Appelate Review Activity. He received the A.B. degree from the University of 
Pennsylvania and the J.D. dgree from the University of Michigan Law School. He 
is admitted to the bar of the United States Court of Military Appeals and the bar 
of the Supreme Court of New Jersey. 


1. United States v. Fruscella, 21 USCMA 26, 27, 44 CMR 80, 81 (1971). 
2. The procuring-agent theory shall also be referred to as the “agency defense.” 
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Jones-Miller Act* and the Harrison Narcotic Act of 1914.* While recent 
changes in Federal law, including the repeal of both the Jones-Miller Act 
and the Harrison Act, have abrogated the agency defense, the Federal cases 
will continue to be instructive to the military lawyer since the agency de- 
fense is still available to the military accused. 

The mere-conduct theory originated in United States v. Sawyer,’ a deci- 
sion of the Court of Appeals for the Third Circuit which reversed a defend- 
ant’s conviction for having sold heroin to an undercover Federal narcotics 
agent. In Sawyer, the defendant was on his way home from work one eve- 
ning when he passed a friend who was talking to the undercover agent. The 
agent called the defendant over and asked the defendant to procure some 
heroin for him. The defendant replied that he did not engage in such activ- 
ity, but the agent repeated his request, adding that he was ill. The defend- 
ant again refused and started to walk away at which point the agent 
feigned a violent seizure and begged Sawyer to get him some heroin to re- 
lieve his distress. Apparently moved by this display and knowing where 
heroin could be purchased, the defendant took 20 dollars which was prof- 
fered by the agent and went to a nearby source. There he purchased 20 
dollars’ worth of heroin and gave it to the agent. The trial judge refused to 
give an instruction offered by the defense which would have required an 
acquittal if the jury found that the defendant acted merely as the agent for 
the purchaser. In holding that the judge committed error the court de- 
clared, 


In these circumstances, we think the court should at least have pointed out to the 
jury that if they believed that the federal agent asked the defendant to get some 
heroin for him and thereupon the defendant undertook to act in the prospective pur- 
chaser’s behalf rather than his own, and in so doing purchased the drug from a 
third person with whom he was not associated in selling, and thereafter delivered it 
to the buyer, the defendant would not be a seller and could not be convicted under 
this indictment. . . . The government having elected to charge the defendant with 
the crime of sale rather than illegal possession, the jury should have been alerted to 
the legal limitations of the sale concept in relation to the circumstances of this 
case.® 


The procuring-agent theory became more firmly rooted in the law of 
drug sales in the Third Circuit’s decision in United States v. Moses.’ There 
the defendant was indicted and convicted under 18 U.S.C. § 2 for having 
aided and abetted a sale of narcotics in violation of the Harrison Act. 





. Narcotic Drugs Import and Export Act, 35 Stat. 614 (1909), as amended, 21 
U.S.C. § 171 (1964), repealed, Act of Oct. 27, 1970, Pub. L. No. 91-513, § 
1101 (a) (4), popularly referred to as the Jones-Miller Act. 

. 38 Stat. 785, as amended, 26 U.S.C. § 4701 (1964), repealed, Act of Oct. 27, 1970, 
Pub. L. No. 91-513, § 1101(b) (3) (A) [hereinafter referred to as the Harrison 
Act]. 

. 210 F.2d 169 (3d Cir. 1954). 

. Id. at 170. 

. 220 F.2d 166 (3d Cir. 1955). 
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The facts demonstrated that two undercover Federal narcotics agents had 
become acquaintances of the defendant, a drug addict. The two agents went 
uninvited to the defendant’s apartment and inquired whether she knew 
where drugs could be obtained. She said that she would be able to arrange 
for the agents to get some drugs. When the supplier arrived, the defendant 
introduced him to the agents and told the supplier that the agents wished 
to purchase some drugs. The agents and the supplier discussed price and 
quantity in the defendant’s apartment, but she took no part in these con- 
versations. The sale was finally consummated. The defendant was not 
present at any meetings subsequent to the original introduction of the 
supplier to the agents. Moreover, there was no evidence that the defendant 
was associated with the supplier in any way other than as a purchaser 
of drugs for her own use. In reversing the conviction, the court of appeals 
concluded that the defendant acted only at the request and in the apparent 
interest of the purchasers and did not gain financially or personally from 
the transaction. 

In Adams v. United States,® the accused was convicted of violating the 
Jones-Miller Act by selling heroin to a Government informer who was also 
a drug addict and a confidence man with a record of several convictions. 
The defendant obtained heroin only after the informer convinced her that 
he was suffering severely from withdrawal symptoms. The defendant made 
no profit on the transaction; nor was there any proof that she was associ- 
ated with her supplier in selling narcotics. Finding no evidence on which to 
base a conviction for selling drugs, the Court of Appeals for the Fifth Cir- 
cuit reversed. 

In Henderson v. United States,° a female defendant was charged with 
selling heroin to a very close friend who turned out to be a Government in- 
former. The informer, whom the defendant knew to be an addict, convinced 
her that he and his wife were ill and needed heroin and asked her to ob- 
tain some for them. The defendant agreed, but had no source of drugs. The 
informer told her who to call, where to go to get the drugs, supplied all the 
money for the purchases, and even drove the defendant to the meeting with 
the sellers. The defendant made no profit .from her activities. The court of 
appeals held that the defendant had not acted for herself, but as the sub- 
agent of, and conduit for, the Government’s informer. 

Having been firmly established by these early decisions, the procuring- 
agent doctrine soon gained currency in the various courts of appeal that had 
occasion to deal with the question.*° What then remained to be done was 





8. 220 F.2d 297 (Sth Cir. 1955). 

9. 261 F.2d 909 (5th Cir. 1958). 

10. United States v. Barcella, 432 F.2d 570 (lst Cir. 1970) (dictum); Padilla v. 
United States, 421 F.2d 123 (10th Cir. 1970) (dictum); Kelly v. United States, 
275 F.2d 10 (D.C. Cir. 1960); Coronado v. United States, 266 F.2d 719 (5th Cir. 
1959). See also United States v. Simons, 374 F.2d 993 (7th Cir. 1966), cert. de- 
nied, 386 U.S. 1025 (1967); United States v. Winfield, 341 F.2d 70 (2d Cir. 
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for the courts to delineate those factors which they believed to have a 
bearing upon whether the defendant was acting as a seller or merely the 
procuring agent for the buyer in a given transaction. 


Summary of Relevant Factors 


Obviously, the entire agency defense collapsed if the Government 
proved that an accused had been associated with the seller in similar past 
transactions. Acting as an agent for the seller in a transaction was not a 
defense to a charge of having wrongfully sold drugs under Federal law * 
Evidence of such past dealings, however, was extremely rare in cases 
involving the conduit defense. 

Equally rare has been evidence that it was the defendant who initiated the 
transaction. If it could be shown that it was the defendant’s idea to obtain 
drugs for the Government’s informant, the agency defense would likely 
founder. However, given the surreptitious nature of drug trafficking and 
the cautiousness of the ordinary seller, the Government’s agents were in- 
variably placed in a position of having to suggest the sale. This, of course, 
gave rise to the possible defenses of entrapment and agency.’ 

In the usual case in which the defense of agency was raised, the court 
determined whether the parties had dealt with each other at arm’s length, or 
as principal and agent, by examining their conduct during the transaction. 
Where it appeared that an accused was merely doing a favor for a friend 
or acting out of compassion for the supposed plight of an informer, the 
Government had an uphill fight to prove the existence of a sale.’* Where 
the defendant undertook a transaction with the idea in mind of profiting 
thereby, either financially or personally, in all likelihood he would be con- 
sidered a seller regardless of any friendship or sympathy he might have for 
the purchaser.** 

The courts also examined the defendant’s conduct for evidence of sales- 
man-like behavior. Did he tout the quality ** and scope of his stock ** or, 
perhaps, apologize for some problem with delivery? *” Did the defendant set 





1965) ; Myers v. United States, 337 F.2d 22 (8th Cir. 1964); United States v. 
Sizer, 292 F.2d 596 (4th Cir. 1961); Vasquez v. United States, 290 F.2d 897 (9th 
Cir. 1960). 

. E.g., Jackson v. United States, 311 F.2d 686 (5th Cir. 1963). This was true also 
for prosecutions under Federal Food, Drug and Cosmetic Act, Act of June 25, 
1938 ch. 675 $$ 511, 301(q), 52 Stat.1042, since repealed. 

. In a great many cases, the issue of agency is inextricably intertwined with the de- 
fense of entrapment. See, e.g., United States v. Winfield, 341 F.2d 70 (2d Cir. 
1965) ; United States v. Sawyer, 210 F.2d 169 (3d Cir. 1954). 

. E.g., Henderson v. United States, 261, F.2d 909 (5th Cir. 1958). 

. See United States v. Smith, 452 F.2d 404 (8th Cir. 1971). 

. United States v. Johnson, 371 F.2d 800 (3d Cir. 1967). This case involved a pros- 
ecution for the sale of counterfeit currency in which the procuring-agent defense 
was raised. 

. United States v. Smith, 452 F.2d 404 (8th Cir. 1971). 

. United States v. Winfield, 341 F.2d 70 (2d Cir. 1965). 
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the price to be paid for the drugs? ** Did the defendant appear anxious to 
have similar dealings with the purchaser in the future? 1® Was the supplier 
known only to the seller or was the purchaser equally aware of his 
existence? *° In addition, the courts were interested in knowing which 
party supplied the money for the original purchase. If it was the purchaser, 
then that fact suggested that the defendant was nothing more than an 
errand boy.”* 

These are the factors which the Federal courts in particular found rele- 
vant to the inquiry at hand.** Obviously, not all of these factors were pres- 
ent in any one case, but unless the Government produced enough evidence 
to establish beyond a reasonable doubt that an arm’s length transaction had 
taken place, the defendant could not be convicted of the offense of wrongful 
sale of drugs under the relevant Federal statute. 


Facilitation of a Sale 


Curiously enough, while the Federal courts were unanimous in ap- 
plying the rules of agency to sale prosecutions, they were much more 
reluctant to apply those same principles to prosecutions for facilitating 
a sale of drugs under 21 U.S.C. § 174 or § 176a. Many of the same 
courts which absolved the procuring agent of guilt for sale of drugs held 
that he could be properly convicted of having facilitated the sale.?* As the 
reason for this different approach to the crime of facilitating a sale, the 
courts usually pointed to the language of the two sections wherein was 


proscribed the buying, selling, or other conduct which “in any manner” 
facilitated the sale of a proscribed substance. This language was construed 
to prohibit any conduct which made a sale easier to consummate, not 
simply conduct which had as its objective assisting the seller.** 


STATE Law 


As previously noted, the procuring-agent theory has never enjoyed uni- 
versal acceptance as a defense to all drug-sale prosecutions. It has met par- 
ticularly strong resistance under the Uniform Narcotic Drug Act * 





. Cf. e.g., id. 

. United States v. Smith, 452 F.2d 404 (8th Cir. 1971). 

. United States v. Johnson, 371 F.2d 800 (3d Cir. 1967). 

. See Vasquez v. United States, 290 F.2d 897 (9th Cir. 1960). 

. These, of course, are not the only possible factors which can have a bearing upon 
the issue of agency. 

. United States v. Simons, 374 F.2d 993 (7th Cir. 1966); Lewis v. United States, 
337 F.2d 541 (D.C. Cir. 1964) (Burger, J.), cert. denied, 381 U.S. 920 (1965) ; 
Coronado v. United States, 266 F.2d 993 (7th Cir. 1961); Bruno v. United States, 
259 F.2d 8 (9th Cir. 1958). Contra, United States v. Prince, 264 F.2d 850 (3d 
Cir. 1959). 

. Lewis v. United States, 337 F.2d 541 (D.C. Cir. 1964 (Burger, J.), cert. denied, 
381 U.S. 920 (1965). 

. Uniform Narcotic Drug Act § 1, vol. 9B, U.L.A. (1958) [hereinafter referred to 
as UNDA]. 
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which was, at one time, in force in 47 States and the District of Columbia. 
This resistance is attributable to the unique definition which the UNDA 
has ascribed to the word “sale”: 

“Sale” includes barter, exchange, or gift, or offer thereof, and each such transaction 

made by any person, whether as a principal, proprietor, agent, servant, or 

employee.?® 
Obviously, the drafters sought to divorce from the term “sale” the normal 
restrictions imposed by commercial law. 

Those courts which have recognized and honored this legislative intent 
have rejected any attempt to interpose the procuring-agent theory as a de- 
fense to a prosecution for sale under the UNDA.*’ They reason that there 
is nothing in the act which limits “agent” to a person acting on the behalf 
of the seller and, therefore, proof that the defendant participated in the 
transaction as the agent for the purchaser is sufficient to sustain a convic- 
tion for sale.** On the other hand, there are several very prestigious State 
appellate courts which view the term “sale” as it is used in the UNDA in 
the traditional sense and require proof of such factors as mentioned above 
before a sale can be established.*® These courts follow very closely the rea- 
soning in Sawyer, Adams, and Henderson. 


THe Miuitary EXPERIENCE 


Because neither the Uniform Code of Military Justice *° nor the Manual 
for Courts-Martial ** assigned a special definition to the word “sale” as re- 
gards its use in drug prosecutions, the development of the procuring-agent 
doctrine in military law very closely followed the experience of the Federal 
courts until today it is a well-recognized defense in drug-sale prosecutions. 
The existence of this defense appears to have been first considered in United 
States v. Allums,** where the accused, who was charged with having sold 
marijuana in violation of article 134 of the Code, claimed that he had 
acted merely as the agent of the purchaser. The trial court gave short shrift 
to this contention, and its action was approved by the Court of Military 
Appeals which noted that the ultimate purchaser neither told the accused 





26. Id. 

27. McKay v. State, 489 P.2d 145 (Alas. 1971); State v. Jacobson, 15 Ariz. App. 604, 
490 P.2d 433 (Ct. App. 1971); Granville v. State, 287 A.2d 652 (1972) (Del.); 
People v. Shannon, 15 Ill.2d 494, 155 N.E.2d 578 (1959); People v. Boone, 
31 Mich. App. 193, 187 N.W.2d 569 (Ct. App. 1971); State v. Dwyer, 172 
N.W.2d 591 (N.D. 1969); State v. Weissman, 73 N.J. Super. 274, 179 A2d 
748, cert. denied, 37 N.J. 521, 181 A.2d 782 (1962); Higby v. State, 485 P.2d 
380 (Wyo. 1971). 

. E.g., Granville v. State, 287 A.2d 652 (1972) (Del.). 

. Commonwealth v. Harvard, 356 Mass. 452, 253 N.E.2d 346 (1969); People v. 
Buster, 286 App. Div. 1141, 145 N.Y.S.2d 437 (Sup. Ct. App. Div. 1955) ; Durham 
v. State, 162 Tex. Crim. 25, 280 S.W.2d 737 (Crim. App. 1955). 

. 10 U.S.C. § 801 (1970) [hereinafter referred to as the Code.] 

. MCM, 1969 (Rev.). 

. 5 USCMA 435, 18 CMR 59 (1955). 
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how much marijuana to purchase nor supplied him with the money with 
which to make the “buy.” In addition, the court stressed the fact that the 
accused resold the marijuana at a profit. 

In United States v. Rock,** the defense claimed that, because the accused 
made no profit on his transaction with the purchaser, he could not be 
guilty of having sold marijuana in violation of article 134. In a pretrial 
statement received into evidence, however, the accused admitted that he 
sold five marijuana cigarettes to one Baker, “because he [Baker] asked me 
for some, and I was broke.” In affirming the sale conviction, the court 
noted that, while the accused may not have made a profit on the transac- 
tion, he had certainly been serving his own financial interests. 

The first military appellate body to invoke the procuring-agent theory 
was the Air Force Board of Review in United States v. Maginley.** There, 
the accused and one Manno were among a group of airmen who smoked 
marijuana together. The source of the drug, a man named Noimi, was 
known to and utilized by all members of the group. One day Manno ap- 
proached the accused and asked Maginley to pick up some marijuana for 
him from Noimi. He gave the accused the exact amount of money needed 
to purchase three packages of marijuana when bought directly from Noimi. 
About one week later, Manno went to the accused’s home and picked up his 
three packages of marijuana. In reversing the accused’s conviction under 
article 134 for having sold marijuana to Manno, the board held that upon 
these facts the accused was no more than an agent for the purchaser, 
Manno. The board then went on to hold that there are no lesser-included 
offenses within the offense of selling marijuana, so they dismissed the 
charge. The Judge Advocate General of the Air Force certified the board’s 
decision to the Court of Military Appeals on the question of whether posses- 
sion, procurement, transfer or any other offense was lesser included in the 
offense of selling marijuana contrary to article 134. The Court of Military 
Appeals held that, because the word “sale” means the transfer of title to a 
drug in exchange for consideration, with or without possession, there are 
no lesser-included offenses.** 

The first application of the procuring-agent theory by the Court of Mili- 
tary Appeals did not occur until quite recently in the case of United States 
v. Stewart.** In Stewart the defense had requested an instruction to the ef- 
fect that, if the accused was acting only as the procuring agent for the pur- 
chaser, he could not be convicted of a specification alleging the sale of 
marijuana. The issue of agency was raised by the accused’s testimony that 
he was given money by a Government informer in order to make the pur- 
chase and that he made no profit on the transaction. The law officer refused 





33. 9 USCMA 503, 26 CMR 283 (1958). 

34. 32 CMR 842 (AFBR 1962). 

35. United States v. Maginley, 13 USCMA 445, 32 CMR 445 (1963). 
36. 20 USCMA 300, 43 CMR 140 (1971). 
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to give the requested instruction, and the Court of Military Appeals re- 
versed, holding that the law officer was under a duty to instruct on the de- 
fense of agency, sua sponte; for, regardless of how the issue is raised, the 
question of agency is one to be resolved by the members. 

In United States v. Fruscella,*" the Court of Military Appeals had occa- 
sion to consider whether the evidence presented at trial was sufficient as a 
matter of law to prove beyond a reasonable dcubt that the accused sold 
marijuana to a Government informer. The testimony indicated that the ac- 
cused, an admitted user of drugs, was going to purchase some marijuana 
for himself when a friend, who later testified for the Government, asked 
Fruscella to purchase some for him as well, and to this end he gave the ac- 
cused the money to make the purchase. Speaking for a unanimous court, 
Judge Ferguson declared that the record of trial was devoid of proof that 
the accused was acting in any capacity other than that of a procuring 
agent, and, therefore, the conviction was reversed and the sale specification 
ordered dismissed. 

The most recent case in which the court has dealt with the question of 
whether the accused acted solely as the procuring agent of the purchaser is 
United States v. Suter.** After quoting at length in its decision from the tes- 
timony which indicated that two Government informers had suggested the 
transaction to the accused, the Court held unanimously that Suter did not 
act solely as the agent for the purchasers. Judge Duncan, speaking for the 
court, referred specifically to several of the traditional factors brought out 
in the Government’s proof which demonstrated that a sale had occurred: 
the purchasers were complete strangers to the accused, the accused financed 
the entire transaction, and it was the accused who set the price to be paid 
by the purchasers thereby ensuring himself of a substantial profit. 

The Navy Court of Military Review has also had considerable experience 
with the procuring-agent theory.*® Since these cases have all followed the 
guidelines set forth in the holdings of the Court of Military Appeals and 
the Federal courts, they do not warrant recapitulation with the exception of 
the recent case of United States v. Pople,*° which gave rise to perhaps the 
most unusual application of the agency doctrine. In a general court-martial 
before a military judge alone, the accused was charged, inter alia, with one 





. 21 USCMA 26, 44 CMR 80 (1971). 

. 21 USCMA 510, 45 CMR 284 (1972). 

. E.g., United States v. Francis, No. 71 1970 (NCMR Sept. 9, 1971), where the ac- 
cused’s conviction for selling marijuana was reversed on the failure of the military 
judge to instruct on the issue of agency when it appeared that the accused had 
done little more than act as a messenger between the parties; United States v. 
Balcom, No. 71 0708 (NCMR Jun. 9, 1971), where the court rejected the de- 
fense’s contention that the accused was merely a procuring agent because the 
facts showed that he alone knew the identity of the supplier, he used his own 
credit to make the purchase, and he passed title to the purchaser. 

. No. 71 2279 (NCMR Nov. 11, 1971). 
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charge and specification under article 134 alleging the wrongful sale of ly- 
sergic acid diethylamide in violation of the Federal Food, Drug, and Cos- 
metic Act. Although the defense relied primarily on the theory of entrap- 
ment, the issue of agency was raised by the accused’s testimony in which 
he stated that he purchased the LSD as a favor to the informer and made 
no profit out of the transaction. Normally the mere-conduit theory presents 
an appealable issue only in a jury trial where instructions are required, 
since, in a trial by military judge, alone the reviewing court will presume 
that the judge considered any and all defenses raised by the evidence.** 
However, at the request of the defense, the military judge made special find- 
ings which indicated that he did not consider the circumstances under 
which the drugs were obtained or the reasons for which they were obtained 
as having any bearing upon the question of the accused’s guilt. These find- 
ings convinced the Navy Court of Military Review that the military judge 
had ignored the entire issue of agency and therefore the sale conviction 
could not stand. 


STATUS OF THE RULE Topay 
Federal Law 


It is unlikely that the Federal courts will ever again have occasion to 
apply the procuring-agent doctrine in a drug prosecution because it has 
been legislated out of existence. Congress has streamlined drug-abuse legis- 
lation by repealing virtually all existing narcotic and dangerous-drug Jaws, 
and replacing them with the Comprehensive Drug Abuse Prevention and 
Control Act of 1970.** No longer does Federal law proscribe the sale of il- 
legal drugs; rather the Controlled Substances Act,** which is Title II of 
the Comprehensive Act, makes it unlawful to “knowingly and intentionally 
manufacture, distribute or dispense, or possess with intent to manufacture, 
distribute or dispense, a controlled substance.” ** The key work for pur- 
poses of our study is “distribute” which Congress has defined as “to deliver 
(other than by administering or dispensing) a controlled substance.” *° 
In turn, the words “ ‘deliver’ or ‘delivery’ mean the actual, constructive, 
or attempted transfer of a controlled substance, whether or not there exists 
an agency relationship.” *° 


By enacting the CSA, Congress has sought to bring a fresh approach to 
the area of drug-abuse prevention, and, to this end, it has discarded those 
portions of the prior law which have proved ill-suited to the purpose. They 
completely ignored the traditional offenses of sale, purchase, transfer, and 





. See United States v. Montgomery, 20 USCMA 35, 42 CMR 227 (1970); United 
States v. Parker, No. 71 0254 (NCMR May 25, 1971). 

. 84 Stat. 1236 (1970) [herein referred to as the Comprehensive Act]. 

. 21 U.S.C. § 801 (1970) [herein referred to as CSA]. 

. 21 U.S.C. § 841(a) (1970). A “controlled substance” is a drug or other substance 
which is listed in any one of the five exhaustive schedules contained in § 812. 

. 21 U.S.C. § 802(11) (1970). 

. 21 U.S.C. § 802(8) (1970) (emphasis added). 
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facilitation and created an entirely new offense, the distribution of a con- 
trolled substance, which is unencumbered by the restrictive theories of com- 
mercial law. 

No longer must the Government prove arm’s-length dealings between the 
accused and the purchaser; all that is required for conviction is proof that 
the accused delivered a controlled substance to another person. Whenever a 
defendant knowingly makes a delivery of a controlled substance, regardless 
of how insignificant that delivery might be in terms of the entire transac- 
tion, he has committed the offense of distribution. Even in the situation 
where the defendant cannot be said to have made a delivery of a controlled 
substance, he may still be guilty of unlawfully distributing under the aider- 
and-abettor theory if he has somehow participated in the distribution trans- 
action, and this participation is deemed to be substantial and purposive.** 


StaTe Law 

The State law in the area of drug abuse is changing rapidly. Many of 
the States have recently repealed the old Uniform Narcotic Drug Act and 
replaced it with the newer Uniform Controlled Substances Act which is prac- 
tically identical to the new Federal act.** As noted supra, only a few State 
courts found the mere-conduit theory to have any applicability under the 
UNDA in the first place, and already one of those States has repealed the 
old act and with it the procuring-agent defense.*® Thus, the mere-conduit 
theory is not a viable defense in the great majority of State courts. 


Miuitary Law 

In contrast to the civilian law where the procuring-agent defense has be- 
come a dead letter, the theory will continue to be an effective defense in the 
military because our laws still proscribe the sale—as opposed to the distri- 
bution or delivery—of drugs, and our courts continue to define the word 
“sale” in its traditional, commercial-law sense.®°° As mentioned earlier, the 
procuring-agent theory has caused military prosecutors difficulties in the 
past, but generally these are directly attributable to poorly drafted charges 
rather than any unfathomable complexities attendant upon the theory. 





47. See United States v. Santore, 290 F.2d 51 (2d Cir. 1960) (en banc). In this re- 
gard the cases which deal with facilitating a sale under the Jones-Miller Act 
should prove very helpful E.g., Rios v. United States, 283 F.2d 134 (9th Cir. 
1960). United States v. Moses, 250 F.2d 166 (1955), would present a very close 
case under this theory of prosecution. 

. E.g., Ulinois Controlled Substances Act, Int. Ann. Stat. ch. 56 % § 1100-1603 
(1971). 

. Uniform Narcotic Drug Act, Mass. Ann. Laws. ch. 94c, § 1 (1971), repealed, 
Acts 1971, 1017 § 2 (approved Nov. 11, 1971); Massachusetts Controlled Sub- 
stances Act, Mass. ANN. Laws. ch. 94, § 1 (1966). 

. The bulk of future drug-sale prosecutions in the naval service will be under arti- 
cle 92 as a violation of U.S. Naval Regulations, 1948, article 1270, which prohibits 
possession, use, sale, or other transfer of controlled substances as defined in the 
CJS, and the traditional prosecutions under article 134, model specification 145, 
for the sale of marijuana or habit-forming narcotic drugs. 
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In drafting charges in a drug-abuse case, two things must be borne in 
mind if a sale is to be alleged: (1) there is no lesser included offense to 
the sale of a drug; and (2) the procuring-agent theory is a complete de- 
fense to any sale prosecution in military law.° When these things are con- 
sidered, the problems which are created when only the offense of sale is al- 
leged become obvious, and yet cases continue to come before the Navy 
Court of Military Review with just such “sink or swim” pleadings.*? Be- 
cause of badly drawn pleadings, the successful interpositioning of the pro- 
curing-agent defense has allowed more than one accused to avoid entirely 
the consequences of his misdeeds. 

Even when the charges and specifications contain allegations of sale and 
possession of the same drug, the pleader has not completely countered the 
possible force of the agency defense because, if the sale offense is not 
proven, all that remains is a conviction for possession, and such a convic- 
tion does not adequately reflect the extent of the accused’s misconduct. This 
is especially true where there exists the possibility of separate punishments. 
If the pleader wishes to allege drug-related offenses under articles 92 or 
134, he should set out at least three offenses: sale, transfer, and possession, 
the last two being totally unaffected by the defense of agency.®* Such a case 
can be pleaded in three separate specifications which is preferable if two of 
the offenses are thought to be separately punishable, or it may be alleged in 
a single specification in which case the court-martial can except any offense 
which is not proven.”* 


Another recommended method of pleading drug offenses is to charge the 
accused with having violated the CSA under the third clause of article 134. 
Under the CSA it is very easy to draft comprehensive specifications, none of 
which is subject to the procuring-agent defense.®> In addition, prosecuting 





51. United States v. Maginley, 13 USCMA 445, 32 CMR 445 (1963). The possibility 
does exist that a drug sale could be charged under article 134 as a violation of 
the State Uniform Narcotic Drug Act, where applicable, since Congress has not 
preempted the field under Title 21. 21 U.S.C. § 903 (1970). This would stymie 
the procuring-agent defense, but such prosecutions have been very rare in the 
past. 

. See, e.g., United States v. Francis, No. 71 1970 (NCMR Sept. 9, 1971); United 
States v. Parker, No. 71 0254 (NCMR May 25, 1971). 

. The fact that the accused acted as the agent of the purchaser was irrelevant in 
prosecutions for transfer, United States v. Jones, 39 CMR 985 (AFBR 1969), or 
possession, Commonwealth v. Harvard, 356 Mass. 452, 253 N.E.2d 346 (1969). 
This, of course, is not to suggest that these are the only offenses which may be 
charged. 

. No problem with duplicity exists even if the three offenses are alleged in a single 
specification. Turner v. United States, 396 U.S. 398 (1970); Crain v. United 
States, 162 U.S. 625 (1896); cf., United States v. Littlepage, 10 USCMA 245, 27 
CMR 319 (1959). 

. The drafter can allege distribution and possession with intent to distribute in vio- 
lation of 21 U.S.C. § 841(a) (1970), and simple possession in violation of 21 
U.S.C. § 844 (1970). 
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drug-abuse offenses as violations of the CSA will also tend to promote uni- 
formity of treatment between civilian and military accuseds which has long 
been the aim of Congress and our courts.*® 

As applied to military law, however, the CSA is not without certain limi- 
tations. Unlike the Jones-Miller Act, which was applicable to military per- 
sonnel regardless of where the offense was committed,’ the CSA appears to 
be limited to offenses occurring within the geographical limits of the 
United States and its territories.®* If this is the case, then offenses commit- 
ted overseas cannot be prosecuted under the CSA.°® 

Limitations on the scope of the CSA also exist with regard to penalties to 
be imposed upon conviction. For instance, the punishment for conviction of 
any CSA offense involving marijuana or habit-forming narcotic drugs is 
not controlled by the penalty provisions of the CSA.®° Since the offenses of 
distributing marijuana or heroin are closely related to offenses of wrongful 
sale, transfer, or introduction into a military installation of either drug, the 
Table of Maximum Punishments governs.** 

However, when those drugs which were formerly referred to as “danger- 
ous drugs” or “depressant or stimulant drugs” are involved, there is no 
closely related offense listed in the Table of Maximum Punishments.® In 
order to determine the maximum punishment for an offense involving such 
drugs, therefore, one must look to the United States Code and the District 
of Columbia Code.** As discussed above, the CSA makes it illegal to dis- 
tribute certain controlled substances with the term “distribution” being de- 
fined as the delivery of a controlled substance. The Dangerous Drug Act of 
the District of Columbia prohibits the delivery of a dangerous drug ** with 
the term “delivery” being defined as selling, dispensing, giving away, sam- 
pling, or supplying in other manner; ® the offense of possessing a danger- 
ous drug is also proscribed.*° The maximum punishment for a first convic- 
tion of either offense under the District of Columbia Code is, however, only 
one year’s confinement and a thousand-dollar fine which is considerably 
less than provided for by the CSA. 





. United States v. Walter, 20 USCMA 367, 43 CMR 207 (1971). 

. United States v. Wilmot, 11 USCMA 698, 29 CMR 514 (1960). 

. See 21 U.S.C. §§ 802(26) ; 951(2); 952 (1970). 

. The accused can still be prosecuted, however, under clauses one or two of article 
134 in which case the maximum punishment will still be controlled by the Federal 
law. This point is discussed more fully, infra. 

. 21 U.S.C. §§ 841, 844 (1970). 

. MCM, 1969 (Rev.), para. 127c. 

. United States v. Walter, 20 USCMA 367, 43 CMR 207 (1971); United States v. 
Turner, 18 USCMA 55, 39 CMR 55 (1968). 

. MCM, 1969 (Rev.), para. 127c. 

64. D.C. Cope, tit. 33, § 702(a) (1) (1967). 

. Id. § 701(2). 

. Id. § 702(a) (4). 

. Compare D.C. Cope, tit. 33, § 708 (1967) and 21 U.S.C. § 841 (1970). 
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Because the “basic distinction as regards criminality” ** between distribut- 
ing a controlled substance and delivering a dangerous drug is virtually non- 
existent, it is to be expected that the maximum punishment for article 134 
prosecutions involving drugs which are both “controlled substances” and 
“dangerous drugs” will be governed by the District of Columbia Code. 
However, the degree to which the two laws overlap is quite slight since the 
District of Columbia Code identifies as “dangerous drugs” only certain 
stimulants such as amphetamine, and barbiturates.® 


CONCLUSION 


The development of the procuring-agent theory has been traced in the 
context of three major spheres: the Federal, State, and military. Although 
the agency defense has had a significant history and growth since its origin 
in United States v. Sawyer, it now lacks continued vitality in both nonmili- 
tary-Federal and State spheres. However, its importance in military justice 
must be reckoned with by any attorney involved in drug-sale prosecutions. 
Within this final sphere of vitality, it can be said that, while proper plead- 
ing cannot thwart an intelligently posed agency defense, thoughtfully 
drafted charges can avoid the problems associated with application of the 
defense in the past. 





68. United States v. Snyder, 1 USCMA 423, 4 CMR 15 (1952); see United States v. 
Lyons, 8 USCMA 259, 24 CMR 69 (1957). 

69. D.C. Cope, tit. 33, § 701(1) (1967). In § 701(1)(c) Congress gave the District’s 
governing body the authority to declare other substances to be dangerous drugs 
but no such regulatory declaration was ever issued. In the last session of Congress, 
two bills were introduced which, had they been enacted, would have given the 
District of Columbia a statute closely paralleling the CSA 
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NOTES & COMMENTS 


Belichesky v. Bowman 
Allen v. United States 


MILitary LAW: COURTS-MARTIAL JURISDICTION: FINALITY OF 
PROCEEDINGS CONDUCTED WITHOUT INDISPENSABLE JURISDIC- 
TIONAL PREREQUISITES. Belichesky v. Bowman, 21 USCMA 146, 
44 CMR 200 (1972) ; Allen v. United States, 21 USCMA 288, 
45 CMR 62 (1972). 


Captain David A. Higley, USMC* 


I. 


IN Belichesky v. Bowman the accused was convicted of deser- 
tion, absence without leave, and escape from confinement, and sentenced to 
a dishonorable discharge, total forfeitures, and confinement at hard labor 
for 1 year. The trial was before a military judge sitting alone, upon the 
oral request of the accused. The convening authority, in accordance with a 
pretrial agreement, suspended execution of the entire sentence for 1 year 
from the date of trial. During the period of suspension, the Navy Court 


of Military Review affirmed the sentence as suspended. Personal service of 
the Navy Court’s decision was prevented by petitioner’s absence, and con- 
structive service was effected in accordance with the Manual of the Judge 
Advocate General of the Navy. 





*Captain Higley is currently serving as Assistant Director, Appellate Defense Divi- 
sion, Navy Appellate Review Activity. He received his J.D. degree from the State 
University of New York at Buffalo in 1971. 


1. See JAGMAN § 0133(d): “(4) Accused absent or not at leave address or home 
of record. When delivery cannot be made to an accused because he is absent 
without leave from his assigned ship or station, or because, having been granted 
leave under the provisions of the Bureau of Naval Personnel Manual or the Ma- 
rine Corps Manual, as appropriate, he has changed his address without notifying 
his commanding officer, or because, having been administratively separated, he has 
changed the address listed as his home of record at the time of his separation 
without notifying proper authorities, if appropriate, constructive service may be 
made by certificate of attempted service, in accordance with the following: 

(a) Execution of certificate of attempted service. The certificate of attempted 
service shall be executed in quintuplicate by the officer attempting service, and 
shall show the date, place and manner in which service was attempted. In addi- 
tion, it shall show either (1) that the personal service could not be made because 
the accused was absent without authority from his assigned ship or station, or (2) 
that service by registered mail, return receipt requested, could not be made at the 
accused’s leave address because he changed such address without notifying his 
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After Belichesky’s return to military control, his unit commander re- 
quested the cognizant general court-martial authority to vacate the suspen- 
sion and execute the discharge. The accused filed his petition for extraordi- 
nary relief “in this Court seeking to prohibit further action” on the 
vacation proceedings.” 

Appellate Government Counsel argued, first, that the Court of Military 
Appeals was without jurisdiction because Belichesky had not petitioned the 
court for grant of review within the 30-day period provided by statute; * 
and, second, that Dean should not be applied retroactively.* 

Disposing of the second contention first, the court held “that United 
States v. Dean . . . is effective from August 1, 1969, the effective date of 
the Military Justice Act of 1968... .” ° 

The court then disposed of the petition on its merits, Agreeing with Gov- 
ernment counsel that “no good cause sufficient to relieve him from the de- 
fault resulting from his failure to seek further direct review has been 
shown,” ® the court nevertheless held that “[f]oreclosure, or exhaustion, of 
the right to petition for review . . . does not invariably foreclose or termi- 
nate the right to relief under 28 U.S.C. § 1651(a).”* Citing Johnson v. 
United States,> in which the court held that an accused who had been 
granted a new trial could not be classified as a sentenced prisoner, the 
Court of Military Appeals stated: 

The situation found here is legally comparable. The sentence sought to be carried 
into execution is a nullity. Treating the petitioner as a “sentenced prisoner” in these 
circumstances is as unwarranted as the case in Johnson, supra. The officers exercis- 
ing special and general court-martial jurisdiction over petitioner may not ignore the 
plain holding in the Dean case, and by their subsequent actions breathe life into a 
sentence which, from the moment it was announced, had no legal existence. 

Since the execution of any sentence imposed under the circumstances of this case 





commanding officer (or such other facts showing why a return receipt was not ob- 
tained). There shall be attached to the certificate of attempted service as enclo- 
sures thereto an authenticated extract copy of the entry in the service record or 
the service record book of the accused relating to his unauthorized absence or ad- 
ministrative separation or relating to his leave under the provisions of the Bureau 
of Naval Personnel Manual or the Marine Corps Manual, as appropriate, and an 
authenticated copy of Form DD 553 (Deserter-Absentee Wanted by Armed 
Forces), if issued, or the returned envelope showing the reason for nondelivery of 
attempted service by registered mail.” 

. Belichesky v. Bowman, 21 USCMA 146, 148, 44 CMR 200, 202 (1972). 

UCM], art. 67(c), 10 U.S.C. § 867(c) (1970) provides: “The accused has 30 
days from the time when he is notified of the decision-of a Court of Military Re- 

' view to petition the Court of Military Appeals for review.” 

21 USCMA at 148, 44 CMR at 202. 

eA 

. Id, at 149, 44 CMR at 203. 

. Id. 28 U.S.C. § 1651(a) (1970) provides: “The Supreme Court and all courts es- 
tablished by Act of Congress may issue all writs necessary or appropriate in aid 
of their respective jurisdictions and agreeable to the usages and principles of 
law.” 

19 USCMA 407, 42 CMR 9 (1970). 
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would be illegal, no action taken as a preliminary to such an order may be initi- 

ated, and may, under 28 USC § 1651(a), be enjoined by this Court. Johnson v. 

United States, supra.® 
The court thereafter proceeded to set aside the findings and sentence and 
ordered “respondents [to] immediately terminate the proceedings initiated 
with a view to the vacation of the suspension of petitioner’s sentence. . . .” °° 

In Allen v, United States,"' as in Belichesky v. Bowman, upon which the 
petition in Allen was based, the accused made an oral request to be tried 
by military judge alone, that request was granted, and the accused was con- 
victed. Just as in Belichesky, Allen failed to seek review by the Court of 
Military Appeals within the time limit specified, and no good cause was ad- 
vanced “upon which relief from default may be based.” '* Unlike Beli- 
chesky, however, Allen’s sentence was completely executed at the time he 
petitioned for extraordinary relief.’* In addition, Allen, unlike Belichesky, 
had been released from active duty by procedures “in no way related to 
this court-martial.” ** 

The Court of Military Appeals dismissed Allen’s petition, stating: 

Belichesky v. Bowman, supra, upon which he relies is inapplicable. There, military 
authorities had initiated proceedings to vacate the suspension of a sentence imposed 
by a military judge, sitting as a general court-martial on the oral request of the ac- 
cused. Although the accused had not sought review by this Court within the time 
permitted by the Code, we enjoined the vacation proceedings, holding that the au- 


thorities could not by new proceedings exact a penalty which, from the moment it 
was announced, had no legal existence. 

In the instant case, no proceedings against petitioner are contemplated, or possi- 
ble. The sentence of which he complains has long been executed, and the termina- 
tion of his service—and, thus, of military jurisdiction—was in no way related to this 
court-martial. In all respects, therefore, finality has attached to the proceedings. Arti- 
cle 76, Uniform Code, supra, 10 USC § 876.15 


Il. 


Prior to the Military Justice Act of 1968,’ a military accused being 
tried by general or special court-martial was adjudged guilty or innocent 
exclusively by a panel of members. The civilian concept of trial by the 
judge alone *’ was not employable in trials by courts-martial. The Military 





. 21 USCMA at 149, 44 CMR at 203. 

. Id. 

. 21 USCMA 288, 45 CMR 62 (1972). 

. Id. at 289, 45 CMR at 63. 

. Alien’s sentence at trial and as approved by convening and supervisory authorities 
extended to a bad-conduct discharge, confinement at hard labor, and partial for- 
feitures for four months. The Navy “Court of Military Review affirmed the find- 
ings, and only so much of the sentence as includes confinement for three months, 
with partial forfeitures for a like period.” Jd. 

. Id. 

. Id. at 289-90, 45 CMR at 61-62. 

. Pub. L. No. 90-632, 82 Stat. 1335 (1968). The Act became effective 1 August 
1969, 82 Stat. 1335 § 4. 

. Fed. R. Crim. P. 23(c). 
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Justice Act, however, modified article 16 of the Uniform Code of Military 
Justice ** and permitted the defendant to elect between a trial before a full 
panel or before the military judge sitting alone. 

In United States v. Dean,’ the United States Court of Military Appeals 
held that an accused who desires to be tried by a military judge alone must 
request such trial personally and in writing. Noting the often-quoted words 
of Mr. Justice Peckham in McClaughry v. Deming,” the court deemed the 
written request to be “an indispensable jurisdictional prerequisite,” ** and 
recognized the “decisiv[e] differen[ce]” ** between constitutional and mili- 
tary courts: 

Courts established under Article III of the Constitution are in existence and retain 

their jurisdiction, irrespective of whether a defendant waives his right to trial by 

jury. But a military court’s jurisdiction does not exist unless the court is created in 
accordance with the statute authorizing it.23 
Therefore, while the Military Justice Act of 1968 permits courts-martial 
trials to be held before a judge alone under circumstances similar to those 
present in Federal district courts, the absolute requirement of a written re- 
quest for trial before military judge alone slightly differentiates the two 
jurisprudential systems.** 


In Dean, the court was composed of a military judge alone pursuant to 
the oral request of the accused. Dean had been charged with possession of 
a depressant drug in violation of a lawful general order, and wrongful sale 





18. UCMJ, art. 16, 10 U.S.C. § 816 (1970), as amended, provides: “The three kinds 
of courts-martial in each of the armed forces are— 
(1) general courts-martial, consisting of— 
(A) a military judge and not less than five members; or 
(B) only a military judge, if before the court is assembled the accused, knowing 
the identity of the military judge and after consultation with defense counsel, re- 
quests in writing a court composed only of a military judge and the military 
judge approves; 
(2) special courts-martial, consisting of— 
(A) not less than three members; or 
(B) a military judge and not less than three members; or 
(C) only a military judge, if one has been detailed to the court, and the accused 
under the same conditions as those prescribed in clause (1) (B) so requests; and 
(3) summary courts-martial, consisting of one commissioned officer.” 

. 20 USCMA 212, 43 CMR 52 (1970). 

. 186 U.S. 49, 62 (1902): “A court-martial is the creature of statute, and, as a body 
or tribunal, it must be convened and constituted in entire conformity with the pro- 
visions of the statute, or else it is without jurisdiction.” See also Runkle v. United 
States, 122 U.S. 543, 555 (1887): “A court-martial organized under the laws of 
the United States is a court of special and limited jurisdiction. It is called into 
existence for a special purpose and to perform a particular duty. When the object 
of its creation has been accomplished it is dissolved.” 

. United States v. Dean, 20 USCMA 212, 43 CMR 52 (1970). 

. Id. at 214, 43 CMR at 54. 

. Id. 

. Bayless v. United States, 381 F.2d 67, 74-75 (9th Cir. 1967): “Rule 23 of the 
Federal Rules of Criminal Procedure requires that waiver of a jury trial be in 
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of seconal in violation of the general article. The military judge had sen- 
tenced Dean to a punitive discharge, reduction, and forfeitures. In revers- 
ing the conviction, the Court of Military Appeals brushed aside the argu- 
ment that a writing would elevate form over substance *® because the court 
did not feel “free to alter a plain requirement of the law.” ** 

Cases on direct appeal subsequent to Dean have followed the requirement 
for a written request. In United States v. Fife,?" the accused acknowledged 
his desire to be tried by judge alone, in writing, but not until after find- 
ings. The court reversed, merely citing Dean. In United States v. Nix,”* the 
accused requested trial by a military judge alone. Moreover, the election 
was made in writing. It was submitted, however, after the testimony of one 
witness. The court noted that the procedure utilized was not in compliance 
with Dean, “since acceptance of the written request is a jurisdictional 
prerequisite.” °° Accordingly, the case was reversed. In United States v. 
Rountree,*° the name of the judge appointed to try the accused was differ- 
ent from the judge who sat at trial, and Rountree did not execute a new 
writing. The court reversed the conviction because it was jurisdictional 
error to proceed in the absence of a new written request. Reversal was also 
the remedy in United States v. Brown*' and United States v. Grote * 
where the written request “did not contain the name of the military judge 
when it was submitted by the accused.” ** 

The foregoing cases applied Dean in a situation where the convictions 
were not final prior to action by the Court of Military Appeals. The result 
in Fife, Nix, Rountree, Brown, and Grote follow the maxim that a pro- 
nouncement of law made after a case is tried will nevertheless be applied to 
the case while it is on direct review.** The difficulties with Dean have 





writing. This court, in Pool v. United States, 344 F.2d 943 (1965) held that a de- 
fendant’s signature on a stipulation of the facts of his case constituted adequate 
compliance with the rule. Rule 23 also requires that an agreement to be tried by 
a jury of fewer than twelve jurors be in writing. In Rogers v. United States, 319 
F.2d 5 (CA 7, 1963), cert. den. 375 U.S. 989, 84 S. Ct. 524, 11 L.Ed.2d 475, and 
in Horne v. United States, 264 F.2d 40 (CA 5, 1959), cert. den. 360 U.S. 934, 79 
S.Ct. 1460, 3 L.Ed.2d 1549, it has been held that an oral agreement in open court 
is sufficient to validate a trial with such a jury. In the instant case the appellant, 
in order to obtain a substantial advantage for himself, knowingly and intelligently 
agreed that one of the several issues in the case should be decided by the court. 
We think he thereby validly waived whatever right he might, in the absence of 
that agreement, have had.” 

20 USCMA at 216, 43 CMR at 56 (Quinn, J., dissenting). 

Id. at 215, 43 CMR at 55. 

20 USCMA 218, 43 CMR 58 (1970). 

21 USCMA 76, 44 CMR 130 (1971). 

Id. at 77, 44 CMR at 131. 

21 USCMA 62, 44 CMR 116 (1971). 

21 USCMA 516, 45 CMR 290 (1972). 

21 USCMA 519, 45 CMR 293 (1972). 

Id. at 520, 45 CMR at 294, 

United States v. Schooner Peggy, 5 U.S. (1 Cranch) 103, 110 (1801) (per Mr. 
Chief Justice Marshall). In Linkletter v. Walker, 381 U.S. 618 (1965), the 
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arisen during collateral attacks on otherwise final judgments, and, as Beli- 
chesky and Allen illustrate, similar results from substantially similar cases 
should not always be anticipated. 


Il. 


The life of the law has not been logic: it has been experience.35 


At this juncture, several points should be reemphasized. First, the court 
applied Dean retroactively to 1 August 1969, the effective date of the 
amended portion of article 16, Uniform Code of Military Justice.** The 
Dean rationale, therefore, extends to all cases tried by a military judge sit- 
ting alone. Second, the sentence in Belichesky was declared a “nullity,” “a 
sentence which, from the moment it was announced, had no legal 
existence.” *’ Finally, no sentence adjudged as a result of Dean-error pro- 
ceedings could be executed “[s]ince the execution of any sentence imposed 
under the circumstances of this case would be illegal. . . .” °° 

The court’s dismissal of Allen’s petition appears to be premised upon two 
distinct factors: First, that the court acted in Belichesky because “military 
authorities had initiated proceedings to vacate the suspension” of an illegal 
sentence,*® and, second, that the termination of Allen’s military service by 
some procedure or method distinctive of the void court-martial accorded 
absolute finality to those court-martial proceedings.*® Related to this second 
point is the court’s acknowledged inability to correct that which has al- 
ready been executed, that is, the sentence to confinement and forfeitures. 

Were Allen so premised, this author would be unable to accept the ra- 
tionale as a correct resolution of the Dean and Belichesky interplay. Allen’s 
court-martial proceedings are neither more nor less valid than the proceed- 
ings in Dean or Belichesky. Finality is a factor of validity, not 
inadvertance, and once the court determined that Dean extended to the in- 
ception of procedures authorizing trial by military judge alone, the court 
could not “breathe life into [Allen’s] sentence, which, from the moment it 
was announced, had no legal existence.” ** 

If the sine qua non of the court’s decision in Belichesky was the initiated 





Supreme Court defined finality in language sufficiently analogous for purposes of 
this discussion. “By final we mean where the judgment of conviction was rendered, 
the availability of appeal exhausted, and the time for petition for certiorari had 
elapsed. . . .” 381 U.S. at 622 n.5. 

. O. Homes, THe Common Law 5 (Howe ed. 1963). 

. See note 16, supra. 

. See text at note 9, supra. 

. Id. 

. See text at note 15, supra. 

. Id. 

. Belichesky v. Bowman, 21 USCMA 146, 149, 44 CMR 200, 203 (1972). Since the 
Court in Belichesky set aside the findings and the sentence (21 USCMA at 149, 
44 CMR at 203), it is difficult to see how the court in Allen could accord finality 
to illegal findings which are effectual until set aside. 
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proceedings to vacate the suspended sentence, then the court would be fore- 
ing military accused to engage in criminal activity in order to effect the 
court’s intervention. This can hardly be asserted with conviction even 
though the real “but for” in Belichesky was the accused’s own misconduct. 
If, as in Allen, an accused cannot by lawful activity persuade the Court of 
Military Appeals to set aside a finding and sentence with “no legal 
” 42 how then could Belichesky petition the court and obtain relief 
of that character? In all logic, the proceedings in Allen and Belichesky are 
infected with the identical infirmity, and neither is more valid than the 
other. The presence of governmental activity, or lack thereof, therefore, 
cannot rationally be asserted as the basis for relief in Belichesky and the 
denial thereof in Allen, Rather, the basis for relief is the presence of Dean 
error, nothing more, nothing less. 


existence, 


Logic would also reject a contention that execution of Allen’s sentence, 
and termination of his service by some procedure unrelated to the court- 
martial, accords finality to proceedings with “no legal effect.” ** To accept 
the foregoing as the decisional premise would impute a lack of judicial 
power to the court.** 





42. Id. 

43. Id. 

44. See United States v. Goldman, 21 USCMA 22, 44 CMR 76 (1971). In Goldman, 
the accused was convicted of failure to obey a lawful regulation and dereliction in 
the performance of his duties. His sentence did not contain a punitive discharge. 
At the time the Court of Military Appeals assumed jurisdiction over his case, the 
accused was “no longer on active duty.” 21 USCMA at 23, 44 CMR at 77. As in 
Allen, the termination of Goldman’s service was by proceedings unrelated to his 
court-martial. 

Goldman is not a case of classic direct review. There, a panel of the Court of 
Military Review dismissed the disobedience offense and reduced the sentence. 
Twelve days later the court, en banc, reinstated the dismissed offense but affirmed 
the sentence as reduced. Apparently, Goldman never petitioned the Court of Mili- 
tary Appeals for grant of review. Seven weeks after the en banc decision, the 
Court of Military Appeals in United States v. Chilcote, 20 USCMA 283, 43 CMR 
123 (1971), held an en banc decision invalid where a panel of a Court of Mili- 
tary Review had previously acted on the case. Counsel for Goldman and the Gov- 
ernment petitioned the Court of Military Review for reconsideration. See Rule 19, 
Courts of Military Review Rules of Practice and Procedure. The basis of the peti- 
tion was Chilcote. The court denied the petition, and the Judge Advocate General 
of the Army certified the case to the Court of Military Appeals. See Article 
67(b) (3), Uniform Code of Military Justice, 10 U.S.C. § 867(b) (3); Rule 25, 
United States Court of Military Appeals Rules of Practice and Procedure. 

Rule 25, supra, allows the Judge Advocate General of each armed force to file a 
Certificate of Review. Such certificate is to be filed “within 30 days [cf. United 
States v. Ponds, 1 USCMA 385, 3 CMR 119 (1952); United States v. Sell, 3 
USCMA 202, 11 CMR 202 (1953)] after receipt of the decision of a Court of 
Military Review. . . .” Rule 25, supra. It should be noted that Goldman was not 
certified to the court within 30 days of the panel or en banc decision. Moreover, it 
appears that the petition for reconsideration was not timely filed. See Rule 19, 
supra. Cf. Chief Judge Darden’s dissent in Goldman, 21 USCMA at 23, 44 CMR 
at 77. Nevertheless, the Court of Military Appeals assumed jurisdiction in Gold- 
man, and provided the requested relief. 
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On numerous occasions the Court of Military Appeals has provided relief 
where portions of an accused’s sentence have been fully exacted.*® The 
court has also decided cases, otherwise final, on collateral review after the 
petitioner was separated from the service, and such cases have been decided 
“on the merits.” *® The only nebulous factor is that Allen’s military service 
was terminated by proceedings in no way related to his court-martial. That 
element, however, can be discounted when it is recalled that Allen was be- 
fore the court on a petition for extraordinary relief and not pursuant to 
appellate-review procedures of the Uniform Code of Military Justice. While 
the proceedings that separated Allen from the service may not have been 
related to the court-martial, those proceedings were undoubtedly affected to 
a degree by the same court-martial the court has declared final. More- 
over, while Allen’s sentence may have been exacted in toto, the stricture ac- 
companying a conviction still remains. This is so because the findings have 
never been set aside. The presence of continuing “military jurisdiction,” ** 
therefore, is relatively unimportant.** Again, the only dispositive feature in 
Allen is Dean error. 


Allen: A RATIONALE 


That there are substantial difficulties in rationalizing the result in Allen 
with those in Dean and Belichesky can be gleaned from the discussion 
above. That which follows below is offered merely as a possible explanation 





45. See, e.g., United States v. Seelke, 21 USCMA 299, 45 CMR 73 (1972) (collateral 
review) ; United States v. Nelson, 18 USCMA 177, 39 CMR 177 (1969) (direct 
review). Cf. United States v. Pringle, 19 USCMA 324, 41 CMR 324 (1970). 

. Mercer v. Dillon, 19 USCMA 264, 265, 41 CMR 264, 265 (1970); Hooper v. 
Laird, 19 USCMA 329, 331, 41 CMR 329, 331 (1970). 


. Allen v. United States, 21 USCMA 288, 290, 45 CMR 62, 64 (1972). 


See Belichesky v. Bowman, 21 USCMA 146, 149, 44 CMR 200, 203 (1972): “Fore- 
closure, or exhaustion, of the right to petition for review under Article 67(c), 
supra, however, does not invariably foreclose or terminate the right to relief under 
28 USC § 1651(a).” Cf. United States v. Goldman, 21 USCMA 22, 44 CMR 76 
(1971) ; United States v. Bevilacqua, 18 USCMA 10, 39 CMR 10 (1968). 

In United States v. Frischolz, 16 USCMA 150, 151, 36 CMR 306, 307 
(1966), the Court of Military Appeals discussed Article 76, Uniform Code of Mili- 
tary Justice, 10 U.S.C. § 876 (1970), which provides for finality, and stated: 
“This provision does not insulate a conviction from subsequent attack in an appro- 
priate forum. At best it provides finality only as to interpretations of military law 
by this Court. United States v. Armbruster, 11 USCMA 596, 29 CMR 412. It has 
never been held to bar review of a courtmartial, when fundamental questions of 
jurisdiction are involved. See Burns v. Wilson, 346 U.S. 137, 97 L ed 1508, 73 S 
Ct 1045 (1953); Shapiro v. United States, 69 F. Supp. 205 (Ct C1) (1947); Ap- 
plication of Stapley, 246 F. Supp. 316 (DC Utah) (1965). As the Supreme Court 
of the United States observed in a related case, a finality clause of the kind in 
question describes the normal ‘terminal point for proceedings within the court- 
martial system.’ Gusik v. Schilder, 340 U.S. 128, 132, 95 L ed 146, 71 S Ct 149 
(1950) .” (Emphasis added.) What could be more fundamental to absence of final- 
ity than the lack of a writing in Allen deemed by Dean to be “an indispensable 
jurisdictional prerequisite”? 20 USCMA at 212, 43 CMR at 52. 
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for the divergent results. Moreover, while this author recognizes that Allen 
appears to be premised in finality, it is submitted that the following pro- 
vides a satisfactory explanation for the answer provided to Allen’s petition 
for extraordinary relief. 

In the past, the Court of Military Appeals has refused to review adminis- 
trative determinations which do not involve the court’s jurisdiction.*® In 
addition, the court has refused to act where a petitioner has failed to dem- 
onstrate that other avenues of relief have been exhausted.*® This appears to 
be some explanation for the decision in Allen, for the court states: “We do 
not determine whether administrative relief is available through the Board 
for Correction of Naval Records.” *' In deciding Allen as it did, the United 
States Court of Military Appeals has apparently rejected the notion that it 
should be the clearing house for all cases infected with Dean error. The 
court’s primary and most significant responsibility is to accord direct re- 
view to cases on appeal pursuant to article 67, Uniform Code of Military 
Justice,®** and to provide relief of an extraordinary nature only when abso- 
lutely necessary to prevent an immediate injustice.®* Belichesky was ex- 
traordinary because the accused would have been unjustly confined for a 
year if the court had not acted. Allen was of much less concern because his 
sentence was fully served, and the requested relief may ultimately be pro- 
vided administratively without the imposition of further substantial hard- 
ship. This is not to say that Allen’s “final” conviction will never produce 
adversity. Rather, the presence of impending penality in Belichesky, and 
the relative remoteness thereof in Allen, undoubtedly accounts for the 
court’s actions. 

When Allen is viewed in this light, the decision becomes meaningful. 
However, at this juncture one must pause to ask two questions which only 
future litigation will answer. First, will a Board for Correction of Military 
Records ** provide relief in courts-martial cases similar to Allen? Second, 
should a Board deny relief, will the Court of Military Appeals then assume 





49. E.g., Mueller v. Brown, 18 USCMA 534, 40 CMR 246 (1969); In re Taylor 12 
USCMA 427, 31 CMR 13 (1961). 

50. Application of Strichland, 18 USCMA 656 (1969); Walker v. Commanding 
Officer, 19 USCMA 247, 41 CMR 247 (1970); Dale v. United States, 19 USCMA 
254, 41 CMR 254 (1970). 

. Allen v. United States, 21 USCMA 288, 290 n.2, 45 CMR 62, 64 n. 2 (1972). 

. 10 U.S.C. § 867 (1970). 

. Cf. Dale v. United States, 17 USCMA 40, 37 CMR 304 (1967) (petition for ex- 
traordinary relief during direct review) . 

. See 10 U.S.C. § 1552(a) (1970). “The Secretary of a military department, under 
procedures established by him and approved by the Secretary of Defense, and act- 
ing through boards of civilians of the executive part of that military department, 
may correct any military record of that department when he considers it necessary 
to correct an error or remove an injustice. Under procedures prescribed by him, 
the Secretary of the Treasury may in the same manner correct any military record 
of the Coast Guard. Except when procured by fraud, a correction under this sec- 
tion is final and conclusive on all officers of the United States.” 
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jurisdiction, or will a petitioner be forced to seek redress in the Federal ci- 
vilian courts? °° 

This author remains firmly convinced that the Uniform Code of Military 
Justice is perhaps the most protective of all criminal codes.** For this rea- 
son, it is deemed desirable in Allen cases that any requested relief be pro- 
vided, where appropriate, within the military establishment. Consequently, 
should the answer to the first question be in the negative, appeal should lie 
to the Court of Military Appeals prior to litigation in the Federal civilian 
courts. 





55. See, e.g., Weiss v. United States, 187 Ct. Cl. 1, 408 F.2d 416 (1969); Owings v. 
Secretary, 298 F. Supp. 849 (D. D.C. 1969). 
56. Cf. Mercer v. Dillon, 19 USCMA 264, 41 CMR 264 (1970). 





Arthur R. Barry 


INCOME TAX: RECOGNITION OF GAIN OR LOSS: SALE OR EXCHANGE 
OF RESIDENCE: PRINCIPAL RESIDENCE: Arthur R. Barry, 30 
CCH TAX CT. MEM. 757 (1971). 


Lieutenant Stephen R. Lundholm, JAGC, USNR* 


I. 


COLONEL ARTHUR BARRY, a career officer in the United States 
Army, served on active duty from 1940 until he retired in 1965. In August 
1955, while assigned to duty at Fort Meade, Maryland, he and his wife 
purchased and occupied a home near Annapolis, Maryland, the only resi- 
dence they owned during his military career. 


The Barrys lived in the Maryland house from August 1955 until July 
1960. In this period of time, they were active in the community and spent 
$3,743.30 to enlarge the house and make other improvements. The house 
was close to relatives and facilities at the Naval Academy, and the couple 
intended to reside there when he retired from active duty. 

In July 1960, Colonel Barry was transferred to Germany where he and 
his family occupied Government quarters. In September 1962, the colonel 





*Lieutenant Lundholm is currently assigned to the Legal Assistance Branch, Office 
of the Judge Advocate General. He received the J.D. degree from Creighton Univer- 
sity School of Law in 1968. 
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was assigned to duty in Denver, Colorado. The family again occupied quar- 
ters, remaining in them until he retired in November 1965. 

While Colonel Barry was assigned to duty in Germany and Colorado, he 
leased the Maryland home on a year-to-year basis for a rental ranging from 
$150 to $165 per month. While on duty in Denver, he decided not to re- 
turn to Maryland, but rather to remain and assume a position as Assistant 
Dean of the University of Denver Law School. Accordingly, in September 
1965, two months before he retired, Colonel Barry offered the Maryland 
house for sale in order to acquire money to finance the construction of a 
new home. The Maryland home was rented on a month-to-month basis 
through March 1966 and stood vacant until it was finally sold in August 
1966. 

During the years in which the Maryland property was leased, the Barry’s 
had taken annual income tax deductions for depreciation and expenses at- 
tributable to the rental. The sale price, $30,750, decreased by the basis as 
adjusted by the allowable depreciation, resulted in a realized gain of 
$7,292.99. 

Work on their new home in a Denver suburb began in May 1966 and 
was completed so that they could move into their new home in November 
1966, approximately 3 months after the sale of the Maryland home, While 
awaiting construction of their new home, Colonel and Mrs. Barry occupied 
an apartment in a Denver suburb. 

The cost of the newly constructed Colorado house exceeded the sale price 
of the Maryland home, and the time between the sale and purchase of the 
houses was well within the limits established by the Internal Revenue 
Code.’ Relying on these facts and their apparent belief that they had sold 
their former personal residence, the Barrys did not report the gain on the 
sale of the Maryland home as income on their 1966 Federal tax return. The 
Tax Commissioner subsequently determined a deficiency in their income 
tax liability in the amount of $1,045.04.’ Failing to convince the Commis- 
sioner that they had sold a “personal residence” and not investment prop- 
erty, the Barrys appealed to the Tax Court for relief. The court, persuaded 
by the facts and relevant decisions, sustained the position of Colonel and 
Mrs. Barry. 


Il. 


In the Barry case, the Tax Court was once again confronted with the 
question of whether or not a residence which was not occupied by the tax- 
payer at the time of sale, but rather had been rented for a period of time, 
still could be considered a “personal residence” under section 1034 of the 
Internal Revenue Code. Recent history has produced a tug-of-war on this 
question between taxpayers and the Commissioner. 





1. Int. Rev. Cope or 1954, § 1034 [hereinafter the Code]. 
2. The deficiency is based on the addition of one half of the net long-term capital 
gain ($7,292.99) to gross income and recomputing the tax due. 
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Section 1034 of the Code is the source of one of the oft-mentioned tax 
concessions tending to encourage home ownership. But for this section of 
the Code, the gain realized on the sale of any residential property, rather 
than being postponed and possibly never recognized, would be recognized 
and taxed just as is the gain on the sale of stock.* Section 1034 poses three 
obstacles to would-be beneficiaries: (1) the taxpayer must meet strict time 
limits between the sale of the old residence and the purchase of the new 
residence; (2) the new residence must have cost more than the sale price 
of the old residence; and (3) the old residence must have been a “personal 
residence.” * The former two tests are well-defined in the statute; the mean- 
ing of what constitutes a “personal residence” is not. 

In determining whether or not a taxpayer is entitled to have the tax on 
his realized gain on the sale of a rented residence postponed, the courts 
have had to make factual determinations. In doing so they have not pro- 
vided precise guidelines from which one can judge his own case. The court 
in Barry, for example, had few clear precedents to follow in deciding 
whether they had sold what was considered a personal residence. Two re- 
cent cases decided in 1963 and 1967 tended to uphold the Commissioner’s 
viewpoint, and one case decided in 1957 supported the cause of the Barrys. 


It. 


The earliest case discussing the issue of what constitutes a qualifying 
personal residence, Ralph L. Trisko,> was determined on facts arising under 
section 112(n) of the Internal Revenue Code of 1939.° The taxpayers had 
moved into a house constructed for them in 1943. The house was rented 
when the husband was on active duty in the military from June 1943 
through October 1944, at which time the family reoccupied the residence. 
Then, Mr. Trisko, who worked for the State Department, was assigned to 





3. A taxpayer, by meeting the requirements of section 1034 of the Code and purchas- 
ing a new residence at a higher value than his old residence every time he 
changes residences, may effectively postpone the gain on every home he owns. 
When he reaches 65, provided he meets the tests of section 121 of the Code, he 
may exclude from gross income any capital gain that may be attributed to the 
first $20,000 of the price realized on the sale of the house. For example, a qualify- 
ing taxpayer, 65 or older, who sells his residence in order to move into an apart- 
ment and receives $20,000 for the house, would have no capital gain to recognize, 
even if he had postponed gains on the sale of several homes prior to that sale. 

A greater tax savings may occur at death. If a taxpayer dies, his heirs, under 
the provisions of section 1014 of the Code, may acquire the residence at a 
stepped-up basis (the value on the date of death) and the gains the deceased tax- 
payer may have postponed will, therefore, never be recognized. 

. An excellent discussion of time limits, the computation of gains, and special re- 
porting methods applicable to military personnel may be found in the current edi- 
tion of Armed Forces Federal Income Tax, NAVSO P-1983. 

. 29 T.C. 515 (1957). 

. Section 112(n) was added to the 1939 Code by amendment in 1951, and was 
reenacted, with minor changes, as section 1034 of the Internal Revenue Code of 
1954, 
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Switzerland in February 1948, and to Paris in 1950. His family accompa- 
nied him on these assignments. They returned to the United States in June 
1951. During their stay overseas they again rented the residence in the 
United States on short-term leases with a view, according to the Triskos, to- 
ward “obtaining a responsible tenant who would ‘keep the house up’ and 
maintain it in good condition,” being more concerned with its maintenance 
than in obtaining a large rental income—since they intended to return to it 
as soon as Mr. Trisko’s employment made it possible.” When they returned 
in 1951, rigid housing laws prevented them from reoccupying the residence, 
despite negotiations to regain possession. They subsequently sold the resi- 
dence, subject to the existing tenancy, purchasing a replacement at a higher 
cost. 

In reviewing the facts, the Tax Court was persuaded to adopt the taxpay- 
er’s position by a review of the Commissioner’s regulations on section 
112(n) which had incorporated substantially all of the language of the 
House and Senate committee report prepared when the section was enacted. 
Those regulations state: 

(1) Property used by the taxpayer as his principal residence—Whether or not 
property is used by the taxpayer as his principal residence, and whether or not 
property is used by the taxpayer as his principal residence (in the case of a tax- 
payer using more than one property as a residence), depends upon all of the facts 
and circumstances in each individual case, including the bona fides of the taxpayer. 
The mere fact that the property is, or has been, rented is not determinative that 
such property is not used by the taxpayer as his principal residence. For example, 
if the taxpayer purchases his new residence before he sells his old residence, the 
fact that he temporarily rents out the new residence during the period before he 
vacates the old residence may not, in the light of all the facts and circumstances 
in the case, prevent the new residence from being considered as property used by 
the taxpayer as his principal residence.® 

The committee report on the bill indicated that the term “residence” was 
distinguishable from “property used in trade or business and property held 
for the production of income.” ® 

The Tax Court found that the taxpayer did not, as urged by the Commis- 
sioner, forgo the right to claim the old house as his former “principal resi- 
dence” because he no longer resided in it and because it was leased to ten- 
ants and therefore property held for the production of income. Based on 
the facts of the case, and specifically limiting the decision to those facts, 
the court ruled that the residence remained a personal residence even 
though temporarily rented out, and therefore held that the gain could be 
postponed.*® A review of the facts of this case reveals a similarity between 
Trisko and Barry. 





7. 29 T.C. at 516. 
8. Treas. Reg. § 29.112(n)(b) (1) (1953), as amended, T.D. 5991, 1953-1 Cum. 
Butt. 154. 
9. H.R. Rep. No. 586, 82d Cong., Ist Sess. 109 (1951); S. Rep. No. 781 (Supp.), 
82d Cong., Ist Sess. 32 (1951). 
10. 29 T.C. at 519, 520. 
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The Commissioner acquiesced in the Trisko decision with the admonition 
that it would be followed “only in those cases which are factually 
similar.” *' Trisko thus illustrated that it was possible to be out of a home 
more than a few months prior to selling it and still obtain the postpone- 
ment-of-gain benefit, but it also established tight rules under which this 
would be permitted. 

Further refinement of the issue and the facts necessary to support a tax- 
payer’s contention that he had sold a former personal residence came in 
1963 in William C. Stolk.’* The taxpayers in this case had gradually moved 
from an established residence in a distant New York suburb into a Manhat- 
tan apartment, completing the move into the apartment in June 1953. They 
retained ownership of the suburban residence, thereafter, heating it, paying 
the taxes, and insuring it, until they sold it in 1955, realizing a sizable 
gain. The taxpayers purchased a farm in West Virginia in the same year. 
Among the questions to be decided by the Tax Court was the issue of 
whether the New York home was still a principal residence. 

In digesting the facts and issues the court found that “use must be 
equated with the statutory requirement of ‘principal residence.’ ” 1° The de- 
cision contains an interesting comment regarding the meaning of the terms 
“used,” “principal,” and “residence,” as they appear in section 1034(a) of 
the Code, concluding, “[t]he context in which ‘used’ occurs, referring to 
the ‘old residence,’ connects ‘used’ with the taxpayer’s ‘principal residence,’ 
thereby making it clear that the property which is sold shall be utilized as 
the principal residence.” ** The court then distinguished Trisko, on the 
facts, again citing the committee reports,’* and concluded that the language 
therein which indicated that a taxpayer need not actually occupy his old 
residence on the date of its sale “. . . clearly was limited to the possible sit- 
uation where the taxpayer temporarily rented out his old residence before 
its sale, having acquired and moved into his new residence within the statu- 
tory period . . . or was limited to a similar situation.” ** The court defined 
the word “use” to mean “habitual use,” the antithesis of which was nonuse 
of property as the principal residence and ruled that, because of the 2-year 
nonuse of the suburban New York residence by the Stolks, the house could 





. Rev. Ruz. 59-72, 1959-1 Cum. Butt. 203. This ruling revoked the Commissioner’s 
prior position, as stated in Rev. Ruv. 55-222, 1955-1 Cum. Buti. 349, which 
disallowed any ‘nonrecognition of gain upon the sale of a residence after an 
extended rental of the property where it did not appear that the “renting of the 
residence was a temporary arrangement entered into during a period made 
necessary by the purchase of a new residence.” 

. 40 T.C. 345 (1963), aff'd per currium, 326 F.2d 760 (1964). 

. Id. at 350. 

. Id. at 351. 

. H.R. Rep., supra note 9. 

. 40 T.C. at 355. 
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no longer be considered their principal residence.’’ The court clearly estab- 
lished that the house must be a residence occupied by someone. Under this 
reasoning, it would seem that, although language in the Trisko and Barry 
cases indicates that renting a house to provide for its maintenance is a key, 
had either man chosen to maintain his home by leaving it vacant, it may 
have fallen into the nonuse category, even though it certainly did not be- 
come business property. 

The principal-residence issue reached the Tax Court once more in 1967 
in the Richard T. Houlette ** case. The Houlettes, like the Barrys, were a 
career military family. The husband, a Coast Guard officer, was assigned to 
duty in Portland, Oregon, in 1952. In April 1954 he and his wife pur- 
chased a home in Portland which they occupied from April 1954 until his 
transfer in July 1955. Upon receipt of orders to a new duty station, they 
attempted to sell the house, but failing to receive any offers which would 
produce a profit, they rented the residence, at first on a 2-year lease, and 
later on leases of 1 and 2 years’ duration, depreciating the house on their 
annual tax returns, After unsuccessful attempts to sell the house in 1958, 
1959, and 1960, the Houlettes finally found a buyer willing to pay their 
price in May 1961 and realized a gain of $2,571.08. Between 1955 and 
1961, the Houlettes had resided at various duty stations, occupying either 
rented or Government-furnished housing. When they reported for duty in 
Ohio in 1961, they purchased a home, and in filing their Federal income 


tax for that year they claimed that the gain realized on the Oregon home 
was to be postponed. Based on his opinion that the house was not a per- 
sonal residence eligible for the postponement benefit, the Commissioner de- 
nied the claim. 


The Tax Court again sustained the Commissioner’s position, pointing out 
that “. . . the facts and circumstances must be exceptional and unusual to 
permit the conclusion that a principal residence is being used by the tax- 
payer at the time of sale if he is not in possession thereof and occupying 
same at that time.” '® The Houlettes failed in an endeavor to come under 
the Trisko umbrella, the court reasoning that “, . . the listing for sale, 
combined with nonoccupancy over a period of years, should properly give 
rise to a presumption of abandonment.” *° 

The court in Houlette, after distinguishing Trisko perhaps gave a glimpse 
of what was to be the holding in Barry. In commenting upon Houlette’s 
argument that a military taxpayer was deprived of the postponement 
benefit by involuntary transfers, the court pointed to the lack of evidence 
illustrating their intent to retain the home as a bona fide residence, stating, 

. Id. 

. 48 T.D. 350 (1967). 

. Id. at 354. 

. Id. at 357. It may be recalled that in Trisko the taxpayers had been similarly as- 

signed away from their residence but that they made no effort to convey the resi- 


dence until they returned to it and were unable to occupy it due to prevailing 
Rent Control Regulations. 
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“., . the argument would have more merit if petitioner had established an 
intention to return and use his Portland house and had not made repeated 
efforts to sell it . . .” (emphasis supplied).”* In Barry, the Commissioner 
urged that Stolk and Houlette did apply because there had been an aban- 
donment. The court rejected this argument, pointing out that the Barry’s 
intent (the Houlette forecast), as demonstrated by their renting the house 
to provide for its care and maintenance, their failure to offer it for sale and 
rejection of several unsolicited purchase offers, and their absence from the 
home because of military orders clearly supported a conclusion that there 
was no abandonment.** The Trisko test of absence because of a compelling 
reason, Government duty elsewhere, combined with a continuing intent to 
return, was thus reaffirmed. 


IV. 


What then is meant by the phrase, “used by the taxpayer as his personal 
residence”? Unfortunately the Tax Court has not been able to adopt a pre- 
cise definition, but, as stated in Houlette, “, . . each case arising under sec- 
tion 1034 necessitates a factual determination when the question of princi- 
pal residence is at issue.” ** Resolution of the issue then becomes a task of 
reviewing the cases and evaluating the favorable points in each case to de- 
termine whether, as the song goes, “a house is still a home.” The key seems 
to be the taxpayer’s intent, as exhibited by his activity while not occupying 
the residence. Perhaps Barry, together with its predecessors, will give a 
clearer answer. Favorable signs would definitely include: not occupying an- 
other dwelling on a continuing or permanent basis; leasing or renting the 
residence with a view toward maintaining it as a home, and not as an in- 
vestment; not attempting to sell the residence; not leaving the residence va- 
cant; continuing meaningful personal ties in the community where the resi- 
dence is located; a change of circumstances preventing the reoccupation of 
the residence; and an absence from the residence of modest duration. 
A failure to provide any of the foregoing or a mixture of motives on 
any point would cloud the taxpayer’s alleged intent-to-return position to the 
extent that an abandonment and loss of any tax advantage could result. 

As noted in the brief discussion of the Stolk holding, “use” is the key 
element in the determination of whether any realized gain on the sale of a 
residence may be postponed. Two Federal cases cited in that decision note 
the distinction between what constitutes an individual’s domicile and what 
constitutes his residence, and point out that his residence is his actual 
home.** That distinction might be reason to argue that both Trisko and 
Barry go beyond the scope of the legislature’s intent as set forth in the 
committee reports which specifically state: 





21. Id. 

22. 30 CCH Tax Ct. Mem. at 760. 
23. 48 T.C. at 355. 

24. 40 T.C. at 353. 
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The term “residence” is used in contradistinction to property used in trade or busi- 
ness and property held for the production of income. . .. [T]he mere fact that the 
taxpayer temporarily rents out either the old or the new residence may not, in the 
light of all of the facts and circumstances in the case, prevent the gain from being 
not recognized. For example, if the taxpayer purchases his new residence before he 
sells his old residence, the fact that he rents out the new residence during the pe- 
riod before he vacates the old residence will not prevent the application of this 
subsection.?5 
It does not appear that the committee report necessarily intended to permit 
a taxpayer such as Barry, now renting to another a residence he once occu- 
pied, to benefit from section 1034 when he sells that residence because he 
claims it is still his personal residence. It is apparent that the committee’s 
concern was with the situation in which the taxpayer found it necessary to 
rent out his new residence because he is unable to assume occupancy, or 
other corresponding limited situations, rather than a situation such as in 
Barry where the house is rented for a number of years prior to the sale. 

Purely economic considerations are often the motive in renting a former 
residence. The rental of an old home is often a lucrative investment because 
of the present increase in the cost of housing, which is producing an increase 
in the value of the investment in addition to the yearly dividend in the form 
of rental payments and tax deductions. The rental may be designed to fore- 
stall a loss, in hopes it will become a gain as in Houlette, or for a variety 
of other economic reasons, When the individual who has held the residence 
as an investment is confronted by a tax on his gain, often after the transac- 
tion has been consummated, he finds need to call the old residence his per- 
sonal residence, frequently based more on his pocketbook than on reality. 
In such a case, success may be more the result of luck than good tax plan- 
ning. 

The member of the military, making legitimate temporary moves away 
from a residence, is one of the few individuals able to make a reasonable 
Barry claim; but the pitfalls to such a claim are numerous. It is likely that 
the prospective military beneficiary will lose due to his continuing transient 
status in which he never establishes firm ties in the community. He may 
find he has encouraged confusion by claiming to be a domicillary of one 
State to escape State income tax, and of another State to establish his “per- 
sonal residence” for Federal income tax purposes. In the meantime he may 
be stationed and residing in a third State. 

Barry, together with those decisions preceding it, illustrates that a mem- 
ber of the Armed Forces can retain a house in which he once lived, rent it 
while away due to orders elsewhere, and still obtain the same tax benefit 
available to his civilian counterpart with regard to the later sale of that old 
residence in order to buy a new residence. It is evident that the military 
taxpayer will have to meet strict factual tests and be prepared to establish 
that he has, in fact, treated the old residence as if it were a home he was 
required to be absent from. Less evidence may well be insufficient. 


25. H.R. Rep., supra note 9. 
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Notwithstanding the outcome in Barry, the pitfalls set forth in the deci- 
sions that preceded it, as well as the language and history of section 1034, 
still can be interpreted so as to preclude any postponement of gain. The 
Commissioner, who does not indicate his acquiescence in Tax Court Memo- 
randum Decisions ** and who has not issued a ruling modifying the ruling 
adopted after the Trisko holding,’ will no doubt continue to challenge re- 
turns claiming postponement where the factual basis for claiming the tax 
benefit is at all questionable. 





26. Weekly Internal Revenue Bulletins, under the headline “Announcement Relating 
to Decisions of the Tax Court,” contain the following advice: “No announcements 
are made in the Bulletin with respect to memorandum opinions of the Tax Court.” 

. Rev. Rut. 59-72, 1959-1 Cum. Butt. 203. 





Wallace v. Chafee 


ConsTITUTIONAL LAW: MILITARY JURISDICTION OVER INACTIVE 
RESERVISTS. Wallace v. Chafee, 323 F. Supp. 902 (S.D. Cal. 
1971, rev'd, 451 F.2d 1374 (9th Cir. 1971). 


Lieutenant Timothy S. Hardy, JAGC, USNR* 
Lieutenant Christopher H. Mills, JAGC, USNR* 


I. 


THE PRIMARY PURPOSE of a separate system of military justice 
is to provide a mechanism for discipline. The Supreme Court has never 
doubted that military necessity justifies court-martial jurisdiction over 
active-duty personnel for disciplinary purposes.’ The scope of jurisdiction 
over military-civilian hybrids,? including inactive-duty reservists, is less 
clear. The Uniform Code of Military Justice aimed at clarifying and 
standardizing the services’ practices by providing jurisdiction through 
article 2(3) over reservists “on inactive duty authorized by written orders 
which are voluntarily accepted by them and which specify they are subject 





*Lieutenant Hardy and Lieutenant Mills received their J.D. degrees from Yale 
Law School in June 1972. Both were in their third year of law school in the JAG 
Corps students program at the time of the writing. 


1. O’Callahan v. Parker, 395 U.S. 258, 265-66 (1968); United States ex rel. Toth v. 
Quarles, 350 U.S. 11, 21-23 (1955). 

2. The term was coined by Bishop, Court-Martial Jurisdiction over Military-Civilian 
Hybrids: Retired Regulars, Reservists and Discharged Prisoners, 112 U. Pa. L. 
Rev. 317 (1964). 
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to” the Code.* The constitutionally permissible scope of article 2(3) had 
not been tested—primarily because courts-martial have not frequently been 
used to discipline reservists—until the recent case of Wallace v. Chafee.‘ 

James M. Wallace, a PFC in a San Diego Marine Reserve unit, and 14 
other men refused an order of their Commanding Officer in May 1970 to 
get regulation haircuts. After declining article 15 nonjudicial punishment,° 
Wallace was tried by a summary court-martial and convicted.* He was senr 
tenced to confinement at hard labor for 21 days, reduced to E-1, and fined 
$60. Wallace brought a writ of habeas corpus challenging the court-mar- 
tial’s jurisdiction. The district court vacated the conviction, finding Wal- 
lace’s acceptance of military jurisdiction, in the form of a blanket submis- 
sion at the time of enlistment, was neither voluntary nor knowing.’ Judging 
his waiver of right to trial by civilian courts by the Johnson v. Zerbst *® 
standard, the court found Wallace’s inability to decline jurisdiction at any 
time during his service rebutted any claim of voluntariness. The Ninth Cir- 
cuit’s decision upholding jurisdiction reinstated the conviction.? A unani- 
mous panel found the Johnson v. Zerbst standard inapplicable. The court 
said Wallace had complete freedom when swearing in as to whether to sub- 
mit to military jurisdiction. Thus, standard contract doctrine determined 
voluntariness. Once a reservist submitted, the court concluded, no right to 
revoke was intended by article 2(3). 


II. 


Both Wallace decisions concentrated on the waiver issue. Although the 
language of article 2(3) may make this issue appear central, the case must 
be placed in the larger perspective of constitutional limits on military juris- 
diction, the legislative history of article 2(3), and alternative means of dis- 
ciplining reservists. Only then will the true significance of the waiver issue 
be appreciated and the critical question of the disciplinary needs of the Re- 
serves be confronted. 





. 10 U.S.C. § 802(3) (1970). 

323 F. Supp. 902 (S.D. Cal. 1971), rev’d, 451 F.2d 1374 (9th Cir. 1971). For dis- 
cussions of the case which reach quite different conclusions from this article, see 
Comment, The Week-end Warrior and the Uniform Code of Military Justice: Does 
the Military Have Jurisdiction over Week-end Reservists? 7 Cauir. W. L. Rev. 238 
(1970) [hereinafter Comment, Cauir. W. L. Rev.]; Recent Case, Wallace v. Cha- 
fee, 23 Case W. Res. L. Rev. 668 (1972). 

. UCM, art. 15, 10 U.S.C. § 815 (1970). For discussion of Marine regulations re- 
quiring discipline proceedings to begin with an article 15 session, see text accam- 
panying notes 59-60 infra. 

. The charge was disobedience of a legal order. UCMJ, art. 90, 10 U.S.C. § 890 
(1970). 

. Wallace v. Chafee, 323 F. Supp. 902 (S.D. Cal. 1971). 

. In this civilian habeas corpus case, the Court remanded for determination of 
whether petitioner “competently and intelligently waive[d] his right to counsel” 
under the sixth amendment. 304 U.S. 458, 469 (1938). 

. Wallace v. Chafee, 451 F.2d 1374 (9th Cir. 1971). 
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Supreme Court decisions have determined that military jurisdiction de- 
pends on both the status of the accused and the nature of his alleged crime. 
The Court has removed from military jurisdiction several by-now familiar 
groups who were subject to the UCMJ in the 1950’s.*° These exclusions are 
consistent with the rationale in Toth v. Quarles “' that jurisdiction be limited 
to “the least power adequate to the end proposed.” This judicial limitation 
on military authority granted by the Constitution reflects a strongly held 
belief that exclusions from the civilian criminal system are to be avoided 
unless compelled by military necessity. 

The reservist is a hybrid existing somewhere on the vague spectrum be- 
tween active-duty soldier and civilian. While at drills or on active duty for 
training, the reservist is a member of the Armed Forces; he sometimes 
wears a uniform; he has a rank or rate; he must obey orders of his superi- 
ors; and he is subject to call-up in times of emergency.’* Nevertheless, 
most reservists operate as full-fledged civilians 28 days of each month, tak- 
ing on the military trappings only on weekends. Their civilian occupations 
determine where and how they live. In the “civilian court-martial” cases ** 
and the more recent “service-connection” cases,‘* the Supreme Court dealt 
with defendants who, at the time of their crime or trial, had only one sta- 
tus; they were either all civilians or all military men. Prior to Wallace v. 
Chafee, only one case had dealt explicitly with courts-martial of part-time 
soldiers. In United States v. Schuering,’ the Court of Military Appeals in- 
dicated that jurisdiction existed over an inactive reservist for his theft of 


Government property while at a drill. The court’s statement was dicta only. 
Schuering’s conviction was vacated because he was not tried during a regu- 
lar drill period, and thus not subject to military jurisdiction at the time of 
the trial. Judge Ferguson, concurring, objected to the dicta, noting the 
“tenuous connection” between reservists and the military.*® 

Just as the Supreme Court has restricted military jurisdiction over per- 
sons, it also has no less severely restricted it to offenses which are service 





10. These include discharged servicemen, United States ex rel. Toth v. Quarles, 350 
U.S. 11 (1955); dependents overseas, Reid v. Covert, 354 U.S. 1 (1957) (capital 
cases) ; Kinsella v. United States ex rel. Singleton, 361 U.S. 234 (1960 ) (noncapi- 
tal cases); civilian employees overseas, Grisham v. Hagan, 361 U.S. 278 (1960) 
(capital cases); and McElroy v. United States ex rel. Guagliardo, 361 U.S. 281 
(1960) (noncapital cases). 

. 350 U.S. 22-23. 

. 10 U.S.C. § 673(a) (1970). 

. See note 10 supra. 

. Relford vy. Commandant, 401 U.S. 355 (1971); O’Callahan v. Parker, 395 U.S. 258 
(1969). 

. 16 USCMA 324, 36 CMR 480 (1966). 

. Id. at 331-32, 36 CMR at 487-88. Judge Ferguson said of military jurisdiction 
over reservists: “Such an extraordinary exercise of military judicial authority over 
our modern day militiamen bears the closest examination—even from the constitu- 
tional standpoint—particularly when the civil courts are open and functioning 
throughout the Nation with the authority to punish all who transgress its laws, 
reservist or no.” Id. 
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connected. Under much the same reasoning as in the Toth line of cases, in 
O’Callahan v. Parker,’ and in the often overlooked Relford v. Comman- 
dant,’* the Court distinguished offenses over which the military had a valid 
need to exercise jurisdiction from those which could be adjudicated by the 
civilian courts. In Relford, the Court was as specific as it apparently intends 
to be in setting out criteria to determine service connection. Opting for an 
ad hoc approach, the Court stressed 12 factors which indicate lack of 
service connection.’® Taking these factors as a general guide, it seems 
clear that during the 28 days per month the reservist is not at a drill, 
he has even less service connection than the active-duty serviceman on 
leave and off base. But, when at a drill, a number of the factors argue for 
service connection. Should a reservist disobey an order or recklessly handle 
military property, factors 6 (connection between the defendant’s military 
duties and the crime), 9 (flouting of military authority), 11 (violation of 
military property), and 12 (a crime not traditionally prosecuted in civilian 
courts) indicate service connection. Refusal to obey an order to get a hair- 
cut would satisfy factors 6, 9, and 12, consistent with the Court’s emphasis 
on military jurisdiction being appropriate for maintenance of order and 
discipline.”° 

Carefully defining the difference between the discipline needs of the ac- 
tive- and inactive-duty forces may be impossible, but the constitutional lim- 
its on military jurisdiction make it necessary to at least consider the in-be- 
tween nature of both Wallace’s status and offense.” If it is necessary that 
court-martial jurisdiction be available to discipline men who refuse orders 
to get haircuts, the jurisdiction is proper. But, if a case for jurisdiction 
cannot be made, it does not lie. If the military has no jurisdiction, then 
any waiver Wallace might have given is irrelevant. A defendant may consti- 
tutionally waive many rights, but he cannot waive subject-matter jurisdic- 
tion. Jurisdiction is determined by the authority of the court not by a 
party’s consent.” In order to determine the military necessity involved 
in discipline of reservists, it is important to review the legislative history 
of article 2(3), the evolving nature of the Reserves and existing discipline 
practices. 


III. 


When Congress approved article 2(3) in 1950, it wrote upon a slate only 
slightly smudged by history. Only the Navy and Marines previously had 
been given authority to court-martial reservists.2* The Supreme Court had 





17. 395 U.S. 258 (1969). 
18. 401 U.S. 355 (1971). 
19. Id. at 365. 
20. Id. at 367-69. 
21. The in-between nature of the reservists has been noted by many courts. See, e.g., 
Anderson v. Laird, 437 F.2d 912, 916-17 (7th Cir. 1971) (J. Reynolds dissenting 
in part); Raderman v. Kaine, 411 F.2d 1102, 1106 (2d Cir. 1969); Mellinger v. 
Laird, 339 F. Supp. 434, 443 n.29 (E.D. Pa. 1972). 
. Louisville & Nashville R.R. v. Mottley, 211 U.S. 149 (1908). 
. Act of June 25, 1938, ch. 690 § 301, 52 Stat. 1180, formerly 34 U.S.C. § 855 
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not yet limited military jurisdiction in Toth and its progeny.** Nonetheless, 
the question of military necessity was raised by reservist organizations who 
argued military jurisdiction should not attach to their constituents unless 
they were called to active duty.*> Congressional committee reports,”° 
speeches,”’ and hearing testimony by the military ** all indicated that juris- 
diction under article 2(3) was to be exercised only when a reservist was 
using dangerous or expensive equipment. Congress and the military agreed 
the threat of court-martial was necessary to maintain discipline when a re- 
servist was at sea, on flight duty, or drilling with weapons. The authorities 
indicated, however, that, when a reservist dozed at a classroom session or 
bungled routine administrative chores, military necessity did not require ju- 
risdiction. 

Although Congress was clear in its committee reports in requiring use of 
dangerous weapons to justify court-martial jurisdiction, the bare words of 
article 2(3) failed to include such a limitation. Both Wallace decisions seize 
on this congressional omission to reject a need to examine the legislative 
history.” A clear understanding of the voluntariness requirement in the 
statute, however, indicates that that limitation cannot be easily dismissed. 

When the UCMJ was promulgated, the Reserves were truly voluntary. A 
member did not have to attend any drill. Military and congressional speak- 
ers could thus foresee a reservist “ordered” to a 2-week cruise, rejecting 
the “orders” because he did not wish to expose himself to military jurisdic- 
tion and the possibility of court-martial.*° Unless a reservist was on inac- 


tive duty voluntarily, the military was not to request that he accept its judi- 
cial jurisdiction.*? Of all the jurisdiction conferring sections of article 2, 





(1941). See testimony of Felix Larkin, House Hearings on the UCMJ, INDEX AND 
Lecistative History, UCMJ, 859-60 (1950) [hereinafter cited as UCMJ 
History]. 

. Toth was decided in 1955. 

. UCMJ History, at House Hearings, 673, 708-09, 743, 745, 799-800, 810, 817, 
825, 833-35, 853-54, 859-63, 1260-61; Senate Hearings 96-101, 152-55, 196, 256, 
266, 295, 327-29, 331. 

. Id. at H. Rep. 4-5; at S. Rep. 4-5, 7. 

See speeches of Congressman Smart, id. at 1261; and Senator Kefauver, 96 Conc. 
Rec. 1356-57 (1950). 

. UCMJ History, testimony of Felix Larkin, at House Hearings 859-60; at Senate 
Hearings 154-55. See also Op JAGJ 1954/9350 (Dec. 8, 1954). 

. Wallace v. Chafee, 323 F. Supp. 902, 903-04 (S.D. Cal. 1971), rev'd on other 
grounds, 451 F.2d 1374, 1380 (9th Cir. 1971). 

30. See UCMJ History, testimony of Felix Larkin, at House Hearings 863; at Senate 
Hearings 154-55; and testimony of Edmund M. Morgan, Chairman of the UCMJ 
Drafting Committee, at Senate Hearings 327-29; Op JAGJ 1954/9350 (Dec. 8, 
1954). 

. The legislative history makes clear that jurisdiction was to be based not on volun- 
tary acceptance of orders, but on inactive duty which was voluntary. UCMJ 
History, testimony of Felix Larkin, at House Hearings 860, 863. The original 
wording of article 2(3) made it clear that “voluntarily” modified “on inactive 
duty,” and not “accepted”: “reserve personnel who are voluntarily on inactive 
duty training authorized by written orders.” Id. at 853. Larkin indicated that no 
basic change was intended by the rewording. Id. at House Hearings 860-63. The 
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only section (3) contains the voluntariness limitation.** Voluntariness is a 
concept normally foreign to the military; when a man is given an order, he 
must obey. However, in the Reserves as they existed at the time of the 
UCMJ’s passage, there was free choice as to whether to attend drills. Con- 
gress clearly intended that, when dangerous equipment was to be used in 
Reserve activities, servicemen would be told of the fact and requested to 
perform on a drill-by-drill basis only if they were willing to accept court- 
martial jurisdiction. Congress thought that such limited jurisdiction would 
suffice for all the needs of the military. 

Since passage of the UCMJ, the Reserves have changed drastically. From 
almost a social organization,** they have evolved into battle-ready arms of 
the military, and are relied upon as back-ups in times of emergency.** With 
the change in function has come a change in composition. Once composed 
primarily of men who had already served extended tours on active duty, 
the Reserves are today made up in large part of men who have used this 
service as a substitute for enlistment or draft into the Regular forces.* 
Even in the Navy, where most reservists must first serve 2 years on active 
duty, the Inactive-Reserve duty is part of the service obligation which many 
men accept to avoid the Army draft.** Once a member of the modern Re- 
serves, a man has no free choice to determine whether to attend drills; he 
must retain his good standing, or be confronted with involuntary call-up to 
active duty or elimination from the Reserves and reentry into the draft 
pool.*? The battle-ready function has necessitated that the old laissez-faire 
attitude of Reserve training be discarded. 

It could be argued, as the Ninth Circuit did in Wallace, that the changed 
nature of the Reserves merely moves up to the date of enlistment the volun- 
tary acceptance of inactive duty. The court said that an enlistee is free to 
accept or reject duty at that time.** However, such an argument overlooks 
the reality of current Reserve enlistments. 





Government interprets the legislative history this way. Brief for Appellant John 
H. Chafee, Sec. of the Navy, Wallace v. Chafee, 451 F.2d 1374 (9th Cir. 1971), 
at 12-17. 

. 10 U.S.C. § 802 (1970). 

. See E. Gatitoway, History or Unitep States Muitary Po.icy oN 
Reserve Forces, 1775-1957, at 464-66 (1957). 

. 10 U.S.C. § 262 (1970). See also Wheeler v. Reynolds, 164 F. Supp. 951, 955 
(N.D. Fla. 1958). 

. The opportunity to fulfill a military obligation by joining the Reserves was first 
provided by the National Reserve Act of 1952, 2 years after passage of the UCMJ. 
50 U.S.C. App. § 456(c) (2) (A) (1970). Many men have seized the opportunity. 
See Raderman v. Kaine, 411 F.2d 1102, 1104 (2d Cir. 1969). 

. See Text at note 50 infra. 

. 10 U.S.C. $§ 270(b), 673a (1970) ; 50 U.S.C. App. § 456(c) (2) (D) (1970). 

. Wallace v. Chafee, 451 F.2d 1374, 1377-79 (9th Cir. 1971), noting that the blan- 
ket acceptance of jurisdiction is spelled out in 32 C.F.R. § 713.607 (1972). The 
Army has indicated such blanket submissions “would not be legally objectionable” 
but would contravene “strong policy considerations,” including military promises 
to Congress to only use jurisdiction when dangerous equipment was employed. Op 
JAGJ 1955/7902 (Sept. 27, 1955). 
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The reality is that most men who have joined the Reserves in recent 
years have not done so completely voluntarily. They have joined to avoid 
being drafted. Congress used “voluntarily” in article 2(3) neither in the 
contract sense, nor in the sense of a knowing waiver of constitutional 
rights; it meant true voluntariness in which no conditions or penalties were 
placed on the man who did not attend drills. That possibility does not exist 
when a man enlists in the Reserves today. 


Until Wallace, there had been only one reported instance of the court- 
martial of a reservist, that in 1966.°* Courts-martial had been almost non- 
existent because the Reserves had other means of disciplining their men. 
Taking its guidance from the legislative history, the Air Force had declared 
that it would exercise such jurisdiction only when dangerous equipment 
was being used, as on flight duty.*° The Army stated it could find no justi- 
fication for exercising any jurisdiction over reservists.*t The Navy,*? Ma- 
rines,** and Coast Guard ** had not adopted such positions, but nonetheless 
rarely exercised any court-martial authority. Furthermore, the Navy and 
Marines admitted they had no jurisdiction to try reservists for 
nonattendance.*® 


In light of this background, it is difficult to argue that the original inten- 
tion of the drafters of article 2(3) does not still set the limits for the 
court-martial of reservists. Although it might be argued that the legislative 
history should not be read so strictly, the constitutional limitations the Su- 
preme Court has imposed on military jurisdiction demand that close atten- 
tion be paid to congressional pronouncements addressing the reach of mili- 
tary necessity. Only if the military can make a convincing case that 
congressional determinations are incorrect should the legislative history be 
ignored. 


IV. 


Practice in the various services buttresses the congressional indications 





39. United States v. Shuering, 16 USCMA 324, 36 CMR 480 (1966). Two unreported 
Coast Guard summary courts-martial of reservists are referred to in Op CCCG 
1966/1955 (Mar. 14, 1966). 

40. Op JAGAF 1953/9 (Jan. 5, 1953), rewritten, Feb. 20, 1953, reported in 2 Dic. Ops. 
163 (1952-53). 

41. Op JAGJ 1966/8771 (Nov. 4, 1966); see also Op JAGA 1967/4322 (Sept. 20, 
1967); Op JAGJ 1958/3016 (May 6, 1958); Op JAGJ 1955/7902 (Sept. 27, 
1955) ; Op JAGJ 1954/9350 (Dec. 8, 1954). 

. 32 C.F.R. §§ 713.401(b), 713.403(a) (1972). See also Bureau oF Navat Person- 
NEL MANuvAL, Para. 3420300 (1969); Wren, Court-Martial Jurisdiction over Naval 
Reservists, 17 JAG J. 5, 7 (1963) [hereinafter Wren]. 

. C.F.R. § 713.607(b) (1972). 

. Op CCCG 1966/1965 (Mar. 14, 1966). 

. Brief for Appellant John H. Chafee, Sec. of the Navy, Wallace v. Chafee, 451 
F.2d 1374 (9th Cir. 1971), 34-35, citing Wren, supra note 42, at 6. 
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that military necessity does not require court-martial jurisdiction over re- 
servists. The limited use of courts-martial to discipline inactive reservists in 
itself should be some indication of the small need for this disciplinary 
measure. 

The paucity of Reserve courts-martial can be attributed to the variety of 
other disciplinary procedures available. The primary sanction is the pre- 
viously mentioned involuntary activation. After a reservist has performed 
five drills unsatisfactorily, known as being “red-lined,” ** he may be acti- 
vated for 2 years minus the time he has already served on active duty.‘ 
Among the many interpretations of an unsatisfactory drill performance is 
the absence of a “neat and soldierly appearance,” and the record is filled 
with cases of call-ups of long-haired reservists.*® In the Army, Air Force, 
and Marine Reserves and the National Guard, where the typical reservist 
has served six months of active duty, this means up to a 114 year 
activation.*® In the Navy, most reservists will have already completed 2 
years of active duty; °° but they still may be involuntarily activated for 45 
days.** The rarity of courts-martial, even in the Navy, would indicate that 
the threat of active duty for even 45 days is a sufficient deterrent to mis- 
conduct. 

Flexibility in administering discipline is provided by other procedures. 
When a reservist performs unsatisfactorily, his commanding officer can first 
offer him the opportunity to make it up with Equivalent Instruction or 
Drill (EIOD).** If the reservist remains obstreperous, he may be reduced 
in grade,** thus cutting his salary and possibly future retirement benefits. 
Or, he may be discharged, making him once again susceptible to the 
draft.** All of these administrative penalties seem quite appropriate to the 
types of disciplinary problems likely to be encountered in a Reserve unit. 
If, on the other hand, a civilian-type crime is committed, such as theft of 





46. Reservists are allowed up to 10 per cent absence in any year; thus, with 48 re- 
quired drills per year, four absences are allowed. 32 C.F.R. $ 101.3(b) (2) 
(1971). 

- 10 U.S.C. § 673a (1970). 
See, e.g., Gianatasio v. Whyte, 426 F.2d 908 (2d Cir.), cert. denied, 400 U.S. 941 
(1970); Scaggs v. Larsen, 423 F.2d 1224 (9th Cir.), cert. denied, 400 U.S. 930 
(1970) ; Raderman v. Kaine, 411 F.2d 1102 (2d Cir.), petition for cert. dismissed, 
396 U.S. 976 (1969) ; Mellinger v. Laird, 339 F. Supp. 434 (E.D. Pa. 1972), refer- 
ring to Army Reg. 600-20, Jan. 31, 1967. 

. 20 U.S.C. § 673a (1970), as interpreted by DoD Dir. 1215.13, Jan. 9, 1969. 

. The Navy, however, has recently initiated a 6-month active-duty Reserve program. 
See Comment, Cauir. W. L. Rev. at 254 n.83. 
This activation would be under 10 U.S.C. § 270(b) (1970), rather than 10 U,S.C. 
$ 673a (1970). 

. The Marine procedure is outlined in Subpar. 2052.1, MCO P1001R43, RESSOP, 
and Mar. Corps Bull. 1001R, Apr. 17, 1968. 
See, e.g., Army Reg. 140-158, Mar. 10, 1966. 

. See, e.g. the Navy provision in 32 C.F.R. § 713.403(b) (3) (1972), and Army 
Reg. 135-178, Oct. 16, 1961. 
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Government property or assault upon a person, then criminal penalties 
seem warranted. In such cases the offense can be tried in Federal or State 
civilian courts.°* It is possible, therefore, to punish appropriately almost all 
Reserve offenses without use of courts-martial. 

The existence of the potent call-up sanction as well as the other flexible 
administrative procedures make it difficult to claim a military necessity for 
court-martial jurisdiction. The best case would seem to lie with the Marines 
because of the limitations imposed by their Reserved Standing Operating 
Procedure.** A Marine can be given an unsatisfactory performance rating 
for a drill only if he fails to attend, or is first awarded punishment under 
article 15 of the UCMJ. As any article 15 proceeding begins with an offer 
to the accused to refuse nonjudicial punishment and be court-martialed in- 
stead,®* the Marines can argue they are without a direct “red-line” sanction 
and thus cannot discipline reservists without court-martial jurisdiction. 
However, it seems more “boot-strapping” than logic which would base a 
finding of military necessity on the nuances of red tape. If in fact the Ma- 
rine Reserves were not allowed to conduct courts-martial, they could amend 
their regulations. 

The consequences of the haircut, including in some cases injury to 
the reservist’s civilian occupation, can be detrimental to nonmilitary 
activities.** In that sense Wallace’s offense is very different from refusal to 
obey an order to complete a training assignment, or recklessly driving a 
military transport while at a drill. Those offenses would be service con- 
nected without at the same time having civilian consequences. This distinc- 
tion points out what seems to be a legitimate and important difference be- 
tween the type of discipline necessary for the active-duty military member 
and that necessary for the Reserve. Active-duty discipline demands that any 
serviceman be able at any time to perform an assigned mission. But, in the 
Reserves, the primary function is to be prepared to perform only in times of 
emergency should call-ups occur. The level of training must be high in the 
Reserves, as the timing of emergencies is never predictable; but there is no 
need for the at-any-minute-perform-an-order discipline required in the ac- 
tive-duty forces, which are daily handling sophisticated assignments and 
equipment. The relationship of haircuts to maintaining discipline in the Re- 
serves is thus less apparent than it is in the Regular forces. 

If, as argued here, military jurisdiction over reservists applies only when 





18 U.S.C. § 13 (1970). 

. RESSOP § 2100 (1970). 
UCM], art. 15(a), 10 U.S.C. § 815(a) (1970). 
Federal courts have upheld the right of the military to set reservist haircut regula- 
tions. Raderman v. Kaine, 411 F.2d 1102 (2d Cir.), petition for cert. dismissed, 
396 U.S. 976 (1969). The decision was criticized for failing to require the military 
to justify the haircut regulations in terms of discipline needs in, Comment, The 
United States Army Reservist: Hair Today, Gone Tomorrow, 20 Burr. L. Rev. 627 
(1971). 
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servicemen are voluntarily on inactive duty and using dangerous equip- 
ment, a policy question looms large: Do the administrative procedures pro- 
vide treatment as fair as a reservist would receive in a court-martial? 
Courts-martial provide an accused with many safeguards, including right to 
counsel and appellate review.®® If administrative procedures do not provide 
equivalent safeguards, it might be unfair to the reservist to deprive him of 
a court-martial; and legislative amendment of article 2(3) might be neces- 
sary. It may have been a concern for rights of a defendant which caused 
the Marine regulation requiring that, before a reservist is “red-lined,” he 
be subjected to an article 15 proceeding. 

The abundance of cases in which a reservist has appealed the legality of 
administrative call-ups gives a favorable picture of administrative 
safeguards.® Procedures vary among the services, but all provide some sort 
of appeals procedure, usually involving three steps.** At least one of those 
steps may be an article 138 complaint-of-wrongs hearing, at which the re- 
servist can be represented by counsel.®* Moreover, the dissatisfied reservist 
may challenge the propriety of his call-up by seeking an injunction in a 
Federal district court. Although the court, and the military appeals boards, 
will look for little more than adherence to military regulations,®* their ex- 
istence guarantees that call-ups will not be imposed arbitrarily. It is un- 
likely that a court-martial could provide greater protection. 

If a serviceman obtains no real procedural advantages from either 
method of enforcing discipline, the less stigmatizing administrative activa- 
tion seems preferable. Although an administrative call-up would have re- 
moved Wallace from civilian life for longer than the 21 days he was sen- 
tenced by the court-martial, the latter remedy brands Wallace a criminal, 
while the former merely reflects a failure to perform satisfactorily required 
drill duties.** Being branded a criminal for refusal to get a haircut seems 
quite disproportionate to the reservist’s offense. 

It should not be unduly burdensome on the Navy should the Supreme 
Court interpret article 2(3) as it is argued here. The Constitution, legisla- 
tive history, and military practice dictate that it be so interpreted. Indeed, 





59. UCM], arts. 27, 59-76, U.S.C. §§ 827, 859-76 (1970). See also Moyer, Procedural 
Rights of the Military Accused: Advantages over a Civilian Defendant, 22 MAINE 
L. Rev. 105 (1970). 

60. Mellinger v. Laird, 339 F. Supp. 434 (E.D. Pa. 1972) and cases cited therein at 
437 n.1. 

61. Id. at 440 (National Guard); Antonuk v. United States, 445 F.2d 592, 595-96 
(6th Cir. 1971) (Army Reserves); Hollingsworth v. Balcom, 441 F.2d 419 (6th 
Cir. 1971) (Navy Reserves); Schatten v. United States, 419 F.2d 187, 192 (6th 
Cir. 1969) (Marine Reserves). 

. UCMYJ, art. 138, 10 U.S.C. § 938 (1970). 

. See, e.g., Anderson v. Laird, 437 F.2d 912, 916-17 (7th Cir. 1971); Smith v. 
Resor, 406 F.2d 141 (2d Cir. 1969). However, when first-amendment rights are at 
stake, the court may well examine the facts of the alleged offense. (J. Reynolds 
dissenting) . Id. Hammond v. Lenfest, 398 F.2d 705, 715-16 (2d Cir. 1968). 

64. Mickey v. Barclay, 328 F. Supp. 1108, 1114 (E.D. Pa. 1971). 
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it is precisely the lack of any showing in the past 22 years that there is a 
necessity for jurisdiction which is the key to the argument. If it ever ap- 
pears that military-reservist discipline requires court-martial jurisdiction, 
the Navy could return to Congress to request the amendment of article 
2(3). But in the interim, the Navy and Marine Corps should adopt the Air 
Force practice of giving individual orders when dangerous or expensive 
equipment is to be used * and seeking voluntary acceptance of that duty. 
Administrative sanctions should be used to maintain discipline for prob- 
lems such as those illustrated by the court-martial of Wallace. This practice 
would be the fairest and most efficient for the Reserves. 





65. Op JAGAF 1953/9 (Jan. 5, 1953), rewritten, Feb. 20, 1953, reported in 2 Dig. Ops. 
163 (1952-53). 





Moragne v. States Marine Lines, Inc. 


ADMIRALTY LAW: WRONGFUL DEATH: RECOGNITION OF A CAUSE 
OF ACTION FOR WRONGFUL DEATH UNDER THE GENERAL 

MARITIME LAW. Moragne v. States Marine Lines, Inc., 398 

U.S. 375 (1970). 


Lieutenant Commander Bennie C. Wimberly, JAGC, 
USN* 


I. 


THE DECEDENT, Edward Moragne, was killed while working as 
a longshoreman on board a vessel in the navigable waters of Florida. His 
widow filed suit in Florida State court to recover for her husband’s wrong- 
ful death, as well as pain and suffering prior to death, pleading both negli- 
gence and unseaworthiness in support of her claim. The case was removed 
to Federal district court on the basis of diversity of citizenship, where 
defendants moved for dismissal of the unseaworthiness count, arguing that 
general maritime law provides no recovery for wrongful death within a 
State’s territorial waters and that the Florida death act * did not encompass 
unseaworthiness. The district court granted defendant’s motion citing 
Tungus v. Skovgaard? which held, in brief, that there is no remedy for 
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wrongful death within a State’s territorial waters except to the extent pro- 
vided by that State’s death act. On appeal, the Fifth Circuit, availing itself 
of a procedure furnished by Florida law, certified to the Florida Supreme 
Court * the issue of whether the Florida death act allowed for recovery 
for unseaworthiness. Receiving a negative reply, the court of appeals 
affirmed the district court’s order dismissing the unseaworthiness claim. 
The United States Supreme Court, concluding that the primary source of 
the confusion was to be found not in Tungus, but in its precursor, The 
Harrisburg,‘ granted certiorari ® in order to consider whether The Harris- 
burg should receive continued recognition as acceptable law. Concluding 
that The Harrisburg represented such an unjustifiable anomaly in modern 
maritime law that it should no longer be followed, the Court reversed the 
decision of the court of appeals. 


II. 


The pre-Moragne anomaly that so often frustrated efforts to recover for 
wrongful death occurring on vessels within the territorial waters of a State 
was the outgrowth of a lengthy evolutionary process. Recovery of damages 
for nonfatal injuries caused by negligence has, of course, long been allowed 
in admiralty. In 1886, however, the Supreme Court in The Harrisburg 
ruled that no action would lie under the general maritime law for negli- 
gently inflicted death. The Court relied, without any attempt at justification, 
upon its decision in /nsurance Co. v. Brame,® which had adopted the harsh 
exclusionary rule of the English common law. As a result, the incongruous 
situation arose in which a remedy was available for conduct resulting in 
maritime injuries, but no action would lie for identical conduct resulting in 
death. 

Beginning in 1920 with passage of the Death on the High Seas Act’ 
[hereinafter DOHSA] and the Jones Act,® this incongruity began to be re- 
solved by legislation and court decisions which produced piecemeal reme- 
dies for negligently caused maritime death. The DOHSA provided a wrong- 
ful-death remedy for any person killed more than 1 marine league from 
shore, while the Jones Act granted a specific class of suitors the right to re- 
cover from an employer for the wrongful death of a seaman caused by neg- 
ligence. The Supreme Court, in 1921, provided a death remedy for nonsea- 
men killed in territorial waters by recognizing actions for maritime death 
under State wrongful-death acts.? Taken together, the effect of these legisla- 
tive and judicial pronouncements was to provide a remedy within the ad- 
miralty jurisdiction of the United States to any person whose wrongful 





. This procedure is provided for by F.S.A. § 25.031 (1964). 
. 119 U.S. 199 (1886). 

. 396 U.S. 900 (1969). 

. 95 U.S. 754 (1878). 

. 41 Stat. 537 (1920), 46 U.S.C. §§ 761-68 (1970). 

. 41 Stat. 1007 (1920), 46 U.S.C. § 688 (1970). 

. Western Fuel Company v. Garcia, 257 U.S. 233 (1921). 





JAG Journal e XXVII 


death was caused by negligence thus reestablishing, for a time at least, a 
rough parity between remedies for negligently caused injuries and wrongful 
death. 

The expansion of the doctrine of unseaworthiness, however, which by 
1946 had become characterized as a “. . . species of liability without 
fault,” *° reintroduced the old dichotomy, at least with respect to deaths oc- 
curring in territorial waters. As to seamen, a negligence action under the 
Jones Act was the exclusive remedy for deaths in territorial waters, su- 
perseding any State-created rights,"' and, therefore, precluding any recov- 
ery in such cases for unseaworthiness.’* With respect to nonseamen, recov- 
ery on an unseaworthiness count depended upon the vagaries of the 
borrowed State death acts, placing upon the Federal courts the burden of 
construing numerous widely varying statutes.* State death acts likewise 
had to be construed by the Federal courts with regard to the application of 
comparative negligence when a simple negligence count was involved.** 


Ill. 


The resulting patchwork of decisions attempting to meld the doctrines of 
unseaworthiness and comparative negligence into the various State death 
acts, together with the Jones Act bar against seamen’s recovery for unsea- 
worthiness in territorial waters, produced, in the words of the Supreme 
Court, “. . . litigation-spawning confusion in an area that should be easily 
susceptible to more workable solutions.” *° 

In reaching its decision in Moragne, the Court left the structure of exist- 
ing remedies undisturbed, but replaced the former confused system of re- 
covery actions with a single Federal remedy for maritime wrongful death. 
With respect to seamen, equality between recovery for injury and death 
was again established by providing the absolute-liability doctrine of unsea- 
worthiness as an alternative to the Jones Act negligence action.’* As to 
longshoremen and other nonseamen, Moragne dispenses with the uncer- 
tainty inherent in reliance on varying State death acts in actions against 
shipowners. Removal of the State death acts as the governing standard in 
maritime death actions dispenses also with conflict-of-laws problems and 
variations in limitation periods. 

To be sure, questions were raised as a result of the far-reaching effects 
of Moragne. Some of these are left unanswered, but, with respect to a few, 
the Court furnished guidance for subsequent judicial interpretation. Thus, 
with respect to the applicable period of limitations, the Court indicated that 
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13. 358 U.S. 588 (1959). 

14. Truelson v. Whitney & Bodden Shipping Company, 10 F.2d 412 (5th Cir. 1926). 

15. 398 U.S. 375, 404 (1970). 

16. Id. at 396, n.12. 
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it would be feasible to adopt the maritime doctrine of laches, with the 
courts giving consideration to the 2-year statute of limitations prescribed in 
the DOHSA." As to the identity of beneficiaries, the Court again suggested 
the provisions of the DOHSA as the appropriate reference point, reasoning 
that its applicability to the death of “any person” ** would be more appro- 
priate than the provisions of the Jones Act, which relates only to a specific 
class of persons. 

Some guidance was also provided on the question of the measure of 
damages. Once again the DOHSA was indicated as a source for “persuasive 
analogy.” ** A significant effect of the new remedy provided by Moragne 
will be avoidance of the statutory maximum on damages contained in the 
wrongful-death acts of a number of States. 

One final issue not considered by the Court in Moragne concerns the sur- 
vival of the decedent’s claim for pain and suffering. Paragraph 59 of the 
Federal Employer’s Liability Act *° [hereinafter FELA] expressly recog- 
nizes a survival action. The Jones Act, which incorporates the provisions of 
the FELA, permits recovery “. . . in case of the death of the seaman as the 
result of any such personal injury.” *' Despite this poor wording of the 
Jones Act, the courts have permitted the survival of decedents’ claims under 
the Jones Act on the theory that both the death actions and survival actions 
of the FELA were incorporated into the Jones Act.?? The DOHSA, how- 
ever, has been construed to permit recovery for death only.** Another in- 
cipient irregularity in maritime law, therefore, appears to be in the making, 
inasmuch as there are both statutes and case law denying recovery under 
the DOHSA and the general maritime law ** for survival claims. Resolution 
of this incongruity will, in all likelihood, have to await reconsideration of 
the question by the Supreme Court. 

The courts have, since the Moragne decision, begun the task of filling the 
interstices left in Justice Harlan’s landmark opinion. As suggested by the 
Court, the doctrine of laches, with the DOHSA 2-year limit as a guideline, 
is being generally applied to actions under the general maritime law.” 
When suit is brought both under the Jones Act and the new cause of ac- 
tion, however, it has been held that the limitation period governing the un- 
seaworthiness count under the general maritime law could be no less than 
the 3-year period covering the Jones Act count.”* 


. Id. at 406. 

. 41 Stat. 537 (1920), 46 U.S.C. §§ 761-68 (1970). 

. 398 U.S. at 375. 

. 36 Stat. 291 (1910), 45 U.S.C. § 59 (1970). 

. Jones Act, 41 Stat. 1007 (1920), 46 U.S.C. § 688 (1970). 

. Gillespie v. United States Steel Corporation, 379 U.S. 148 (1964); Cortes v. Balti- 
more Insular Lines, 287 U.S. 367 (1932). 

. Canillas v. Joseph H. Carter, Inc., 280 F. Supp. 48 (S.D. N.Y. 1968); Petition of 
Risdal & Anderson, Inc., 291 F. Supp. 353 (D. Mass. 1968). 

. Cortes v. Baltimore Insular Line, 287 U.S. 367, 371 (1932). 

. Fitzgerald v. A.L. Burbank Company, 451 F.2d 670 (2d Cir. 1971); Raskin v. 
P.D. Marchessini, Inc., 437 F.2d 563 (2d Cir. 1971). 

. Thomas v. C.J. Langenfelder & Son, Inc., 324 F. Supp. 325 (D. Md. 1971). 
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In the complex area of survival of decedent’s claims for pain and suffer- 
ing, the decisions have thus far allowed such recovery only by reference to 
State survival statutes.*’ However, as Chief Judge Battisti noted in Marsh v. 
Buckeye Steamship Company, “. . . it is only a small leap from the decision 
in Moragne to an acceptance of the survival of personal injury actions as 
an integral part of the general maritime law.” ** 

As to damages, the outlines of permissible recovery under the new cause 
of action created by Moragne are slowly beginning to emerge. Although 
not considered recoverable elements of damage under the DOHSA, recovery 
for pain and suffering and funeral expenses has been approved by the Fifth 
Circuit.”® Damages for loss of consortium, on the other hand, have been 
held to be not recoverable under general maritime law.*° In general, the 
measure of damages will undoubtedly develop largely within the framework 
established by Congress in the FELA, DOHSA, and Jones Act. This was 
recognized by the District Court for the Northern District of Mississippi in 
Petition of Canal Barge Company,*' which held that the new remedy for 
unseaworthiness under the general maritime law does not require any 
greater measure of damages than that furnished by Congress in the afore- 
mentioned legislation. 

Obviously, with these issues left unresolved by Moragne, a not inconsid- 
erable volume of judicial interpretation will be required before the param- 
eters of the newly created cause of action are firmly established. It is clear, 


however, that the manifest intent of the Supreme Court, as expressed in 
Moragne, of achieving uniformity and simplicity in maritime law is well on 
the way to realization. 


IV. 


At first blush, the Moragne decision would appear to have little direct 
impact upon maritime law as it pertains to the Government. After all, Dob- 
san v, United States ** has firmly established that the system of benefits 
provided by Congress for naval personnel evidences an intent not to permit 
suits by such personnel for injuries, death, or other damages caused by 
public vessels. In like manner, civil service crewmembers of Military Sealift 
Command vessels may not sue the United States for personal injuries, but 
are relegated to their remedies under the FELA.** The Moragne decision 
does, however, impact directly upon the seamen who man Navy-owned 





. Dennis v. Central Gulf Steamship Corp., 453 F.2d 137 (5th Cir. 1972); Marsh v. 
Buckeye Steamship Co., 330 F. Supp. 972 (N.D. Ohio 1971). 

. 330 F. Supp. at 975. 

. Dennis v. Central Gulf Steamship Corp., 453 F.2d 137 (5th Cir. 1972). 

. Simpson v. Knutsen, 444 F.2d 523 (9th Cir. 1971); Petition of United States Steel 
Corp., 436 F.2d 1256 (6th Cir. 1970). The latter decision also held that recovery 
for loss of guidance to adult children, although allowable under State law, was 
not permissible under the general maritime law. 

323 F. Supp. 805 (N.D. Miss. 1971). 
27 F.2d 807 (2d Cir. 1928). 
33. Johansen v. United States, 343 U.S. 427 (1952). 
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tankers operated by private concerns under the Military Sealift Command 
cost-plus-fixed-fee contracts. These crewmen have the usual rights of mer- 
chant seamen, including the right to bring suit against their employer for 
wages, maintenance and cure, and personal injury. Although the United 
States is not the direct employer of such seamen, it is settled that the 
United States is the proper party defendant in Jones Act personal-injury 
actions.** The United States, in such cases, is covered as a named assured 
under the protection-and-indemnity insurance which the contractor-operator 
is required to maintain. 

Although Moragne is open to criticism for leaving a number of impor- 
tant issues unresolved, these are clearly of relatively minor importance com- 
pared to the inequities and confusion that previously existed in this area of 
the law. The ultimate effectiveness of this newly created cause of action 
will, of course, depend upon the resolution of these issues. Liberal, yet 
careful, judicial implementation, including, hopefully, the creation of a gen- 
eral maritime-survival action as a corollary to Moragne,** should in time 
bring us to the “placid waters” ** that have for so long eluded this area of 
the law. 





34. Petition of Oscar Tiedemann and Co., 289 F.2d 237 (3d Cir. 1961). 

35. The nonsurvival of maritime actions has been noted by the Supreme Court as hav- 
ing little basis in authority. Just v. Chambers, 312 U.S. 383, 387 n.4 (1941). 

36. 398 U.S. 375, 408 (1970). 
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CRIMINAL PROCEDURE: RIGHT TO COUNSEL: REFUSAL TO ALLOW 
CONFINED ACCUSED TO CONSULT WITH LAWYER COUNSEL. 

United States v. Mason, 21 USCMA 389, 45 CMR 163 (1972) ; 
United States v. Adams, 21 USCMA 401, 45 CMR 175 (1972). 


Lieutenant Marion E. James, JAGC, USNR* 


I. 


ON 26 APRIL 1970, the accused, Mason, was found in an off- 
limits house of prostitution. He resisted apprehension, and, as a result of 
the ensuing incident, he was ultimately charged with attempted murder, 





*Lieutenant James is presently serving as an appellate Government counsel, Navy 
Appellate Review Activity, Office of the Judge Advocate General. He received the 
J.D. degree from Drake University. 
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being off limits in violation of a lawful order, resisting apprehension, 
assaulting a policeman with a dangerous weapon, wrongful discharge of a 
firearm, and an additional charge of assault with a dangerous weapon. 
Taken into custody the same day, the accused remained in confinement 
until the date of his trial on 4 September 1970. During the first portion 
of this restraint, he submitted at least four requests to see a lawyer and to 
be informed of the charges against him. Some 49 days of confinement had 
passed before he was told of the charges, and almost two months of confine- 
ment had passed before he was first given the opportunity to consult with a 
lawyer. This consultation occurred on 27 June 1970, the date of the initial 
article 32 pretrial investigation. The trial ultimately commenced after 131 
days of pretrial confinement. The tric! court convicted the accused as 
charged and sentenced him to receive a dishonorable discharge, to be con- 
fined at hard labor for 5 years, and to forfeit all pay and allowances. The 
United States Navy Court of Military Review reduced the findings and 
reassessed the sentence, approving only a dishonorable discharge, con- 
finement at hard labor for 3 years, and total forfeitures.’ 

On review by the United States Court of Military Appeals: Held, the ac- 
cused was denied his right to a speedy trial. The charges were dismissed.° 
The court found: (1) That, in view of the state of the case and the evi- 
dence available immediately following the accused’s apprehension, the Gov- 
ernment failed to meet its burden of showing the incapability of complying 
with the 8-day provision of article 33 of the UCMJ,* and (2) the Govern- 
ment did not take immediate steps to try the accused as required by 
article 10.5 A second issue, which was also before the court, centered 
around the right of an accused to consult with an attorney after requesting 
to do so; but disposition of this question was not necessary since the case 
had already been decided on the grounds of speedy trial.* 

A case with similar questions but different results was decided the same 
day by the United States Court of Military Appeals. In that case, the 
accused, Adams, was stationed aboard the USS Collett which at the 
time of the first offense was in port in Danang harbor. Contemporaneous 





. UCM], art. 32, 10 U.S.C. § 832 (1970) [hereinafter cited as UCMJ]. 

. United States v. Mason, No. 71 0024 (NCMR Apr. 21, 1971) (unreported). 

. United States v. Mason, 21 USCMA 389, 45 CMR 163 (1972). 

. UCM], art. 33 provides that: “When a person is held for trial by general court- 
martial the commanding officer shall, within eight days ‘after the accused is or- 
dered into arrest or confinement, if practicable, forward the charges, together with 
the investigation and allied papers, to the officer exercising general court-martial 
jurisdiction. If that is not practicable, he shall report in writing to that officer the 
reasons for delay.” 

. UCMJ, art. 10, requires in part that: “. . . When any person subject to this chap- 
ter is placed in arrest or confinement prior to trial, immediate steps shall be 
taken to inform him of the specific wrong of which he is accused and to try him 
or to dismiss the charges and release him.” 

. United States v. Mason, 21 USCMA 389, 45 CMR 163 (1972). 
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with his application for status as a conscientious objector, the accused on 
10 February 1970 refused to obey an order to relieve the watch. His Com- 
manding Officer placed him on restriction and held further disciplinary ac- 
tion in abeyance, pending the decision on his application for discharge as a 
conscientious objector. In the meantime, the accused was escorted ashore 
for interviews with a psychiatrist and a chaplain to fulfill the requirements 
of his application for discharge; however, he was not permitted to see a 
lawyer. 

On 24 February 1970 the ship left the South China Sea and arrived on 
28 February at Subic Bay, Philippine Islands. While the ship was there, the 
accused was confined ashore. He repeatedly asked to consult with a lawyer 
but was not permitted to do so. The ship got underway on 4 March for the 
continental mainland of the United States stopping enroute for 4 hours at 
Guam to refuel and staying overnight at Pearl Harbor. At both places, the 
accused again renewed his request to see an attorney, and in each instance 
was told sufficient time was not available. 

Following the ship’s arrival at Long Beach, California, on 23 March 
1970, the accused saw legal counsel within 1 or 2 days. Subsequently, the 
accused’s command received instructions to conclude all disciplinary action 
before processing his conscientious-objector application. Formal charges 
were then preferred against the accused for refusing to obey the order of 
10 February 1970 as well as for violating an order issued 12 May 1970. 
The accused eventually was transferred to the naval station, Long Beach, 
and the ship put out to sea for two cruises. His trial finally began 4 Septem- 
ber 1970. 

Both the military judge and the United States Navy Court of Military 
Review found that the accused had been accorded a speedy trial.’ On re- 
view before the United States Court of Military Appeals: Held, the accused 
had not been denied his right to a speedy trial.* The difficulty of obtaining 
legal services and coordinating these efforts justified the delay. In addition, 
the accused suffered no prejudice. To the contrary, much of the time was 
spent for his benefit in an attempt to effect a discharge as a conscientious 
objector in lieu of prosecution. The court also rejected the contention that 
the accused had been denied military due process by the refusal to permit 
him to see counsel until nearly 2 months after committing the first offense.° 


II. 


While the foregoing decisions turned on the issue of speedy trial, all 
three Judges of the United States Court of Military Appeals voiced ominous 
criticism of the refusal in both cases to allow the confined accused to con- 
sult with a lawyer. Their criticism of this denial carried with it more 
searching and deeper ramifications involving the right to counsel. To ana- 
lyze properly the different positions which they took, however, thought 





7. United States v. Adams, No. 70 3443 (NCMR May 7, 1971). 
8. United States v. Adams, 21 USCMA 401, 45 CMR 175 (1972). 
9. Id. 
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should first be given to the manner in which the right to counsel has been 
aplied to date and, secondly, its relation to the question of speedy trial. 

The legal basis of the right to counsel reaches back to the early days of 
this country with the Founding Fathers’ adoption of the sixth amendment.’® 
Since then, its application has been expanded through the fourteenth 
amendment ** and the development of concepts of due process.’? Today, 
congressional enactments and judicial interpretations have firmly estab- 
lished the right to counsel in the military.'* 

Courts have little difficulty in agreeing that the assistance of counsel is a 
right fundamental to due process. For an accused unskilled in the ways of 
the law, the value of a lawyer’s advice and counsel speaks for itself. Coun- 
sel’s role in preparing the defense is fundamental to an accused receiving 
fair treatment in the criminal process. Furthermore, skilled legal represen- 
tation enhances the overall fact-finding reliability of the criminal process.** 
Giving expression to these principles, the United States Supreme Court now 
holds that an accused in a State court may not be confined as a result 
of a criminal prosecution in which he was denied the assistance of 
counsel.*® 

Yet, the line of demarcation has not been so clearly drawn for deciding 
at what point an accused must have the benefit of counsel prior to entering 
the courtroom. The courts have stated that an accused must have the guid- 
ing hand of counsel at every step of the proceeding to ensure a meaningful 


defense. The judicial shorthand for this proposition has been that an ac- 
cused must be represented at all “critical stages” of the adversary process.*® 
Those stages have been construed to include preliminary hearings,’’ line- 
ups,® and arraignments.’® The accused, of course, must have counsel for 
the preparation of his case; but the right is not unlimited,”° and the time 





10. U.S. Const. amend. VI. 

1l. U.S. Const. amend. XIV. 
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in which the court effectively held that the right to obtain a civilian lawyer can- 
not be used as a delaying tactic merely to postpone trial. 
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for appointment is not specified.2* For example, a person who is a mere 
suspect does not have the right to have counsel appointed while he is in 
that status; ** nor is the right triggered (apart from questions of interro- 
gation) by the bare fact that an accused is taken into custody.** The 
United States Supreme Court reaffirmed this position recently by decid- 
ing that an accused is not entitled to the presence of counsel at prearraign- 
ment identifications.”* 

Outside the so-called critical stages and beyond initial custody, the ques- 
tion remains: at what point must an accused be given the opportunity to 
consult with a lawyer? Although not deciding the issue, some judicial lan- 
guage recognizes the right of a confined accused to see an attorney when 
he requests to do so.*> At the Federal level the problem is minimal since 
an accused is required to be brought promptly before a magistrate. The ac- 
cused is then informed of his rights, and counsel is appointed for him if he 
cannot afford to retain his own.** In addition, he may be released on bail. 
Neither of these procedures is available to a military accused.?’ 

The determination of whether an accused has been deprived of the right 
to counsel (reduced to its simplest terms) is usually made within the 
framework of an exclusionary rule of evidence, as a remedial matter, or a 
consideration of the effectiveness of counsel. Under the exclusionary rule, 
the case is not dismissed; rather, the evidence obtained in violation of the 
right to counsel is simply excluded at trial.** The effectiveness of counsel, 





21. In Avery v. Alabama, 308 U.S. 444, 446 (1940) the Court stated: Since the Con- 
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trate within a brief period. See Fen. R. Crim. P. 46a(1). 

. United States v. Burton, 21 USCMA 112, 44 CMR 166 (1971); United States v. 
Mladjen, 19 USCMA 159, 41 CMR 159 (1969); Levy v. Resor, 17 USCMA 135, 
37 CMR 399 (1967). See Stack v. Boyle, 342 U.S. 1 (1951) for a discussion of 
the importance of bail to the preparation of an accused’s defense. 

. United States v. Wade, 388 U.S. 218 (1967); Miranda v. Arizona, 384 U.S. 436 
(1966) ; Escobedo v. Illinois, 378 U.S. 478 (1964); United States v. Tempia, 16 
USCMA 629, 37 CMR 249 (1967). In United States v. Wade, the accused’s lawyer 





JAG Journal © XXVII 


on the other hand, rests on the degree of prejudice which the accused has 
suffered. If, for example, the accused’s case has been jeopardized by the 
late appointment of a lawyer, the courts will likely find the accused has been 
denied the effective assistance of counsel and accordingly return the case 
for further proceedings.”® In the event no prejudice is shown, the error 
probably will be treated as harmless.*° 

Intertwined with questions relating to timely appointment of counsel is 
the matter of speedy trial. The sixth amendment of the Constitution *' pro- 
tects an accused from undue delay in being brought to trial, and articles 10 
and 33 of the UCMJ apply this right with even greater force to the 
military.** The intent of these provisions is to prevent preindictment delay 
by informing the accused of the charges against him so he may then 
begin preparation of his case.** In fact, an egregious violation of these arti- 
cles may even give rise to a denial of military due process.** 

A mere failure to observe strictly the requirements of articles 10 and 33, 
however, does not automatically result in a dismissal of the charges.** In- 
stead, the courts traditionally look to the facts of each case in approaching 
the issue of speedy trial.** Time is only one factor among many,*’ and if 
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the accused is confined, the gravity of the delay increases substantially.** 
Appointment of counsel therefore weighs heavily upon the speedy trial 
determination,*® and the fact the accused saw a lawyer at an early stage 
of the proceedings appears to militate against a dismissal.‘ When an 
accused has been denied his right to a speedy trial, however, dismissal 
of the charges has been considered the proper remedy (albeit considered 
a drastic measure which fails to punish those who are responsible for 
delay) .* Deducting pretrial confinement from the sentence will not suffice.*? 


III. 


Viewed in the context of the above discussion on the rights to counsel 
and speedy trial, the dilemma facing the court in United States v. Mason * 
and United States v. Adams ** can be understood more easily. Writing the 
majority opinion for the Mason case, Judge Darden went to great lengths 
in denouncing the command’s refusal to allow the accused to see a lawyer. 
Notwithstanding Judge Duncan’s criticism of this refusal, the accused 
would have been left without recourse, had not the first issue been resolved 
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in his favor. That result would follow because (1) the Manual for Courts- 
Martial ** is silent concerning such consultation; and (2) his constitu- 
tional rights were not violated—unlawfully obtained evidence was not 
introduced, no prejudice was shown, and adequate representation was 
afforded at all critical stages of the proceedings. Judge Duncan therefore 
strongly advocated that the Court of Military Appeals exercise its super- 
visory power to ensure that confined service members, who have not been 
appointed counsel, be given the right to consult with a lawyer as a matter 
of fundamental fairness. By extending articles 10 and 33 of the UCMJ, 
he would require that an accused be furnished counsel when charges are 
preferred. If charges were not yet preferred, the accused would be aliowed 
to consult with counsel within 8 days following arrest or confinement. The 
failure to do so would require a satisfactory explanation. 


However, the other members of the court did not join in Judge Duncan’s 
proposals. Concurring in the result, Judge Quinn avoided endorsement or 
criticism of the proposed “8-day rule” for appointment of counsel and 
instead concluded that the frustrated attempts of the accused to see a 
lawyer were demonstrative of willful, purposeful, vexatious, and oppres- 
sive delay on the part of the Government which constituted a denial of 
his right to a speedy trial. Chief Judge Darden likewise found the delay 
in the appointment of counsel to be highly objectionable but nevertheless 
dissented, concluding that the evidence did not indicate that the delay was 
willful, purposeful, or vexatious. Since the accused had been represented 
at all critical stages, and the accused suffered no prejudice from the delay 
in appointment of counsel, Chief Judge Darden would have affirmed the 
conviction.*® 


In the Adams case, Chief Judge Darden presented the majority position. 
The basis for the holding there was that the right to counsel arises when 
charges are filed or at some other critical stage of the proceedings; but 
the right does not attach ipso facto upon confinement. However, he de- 
plored the action of not allowing the accused to see a lawyer while confined 
at Subic Bay. A person who faces a strong possibility of being charged, 
he reasoned, should have the opportunity to’ consult with an attorney when 
practical. Chief Judge Darden noted that the absence of bail and the 
invaluable assistance of counsel could provide the basis for a strong 
argument for expanding present case law to require appointment of coun- 
sel even before custodial interrogations. Under the Adam’s circumstances 
though, he stopped short of so holding. Judge Quinn concurred without 
comment. Judge Duncan, in contrast, dissented on the ground that the 
Government had failed to demonstrate the impracticability of allowing the 
appellant to consult with counsel. He regarded such action as a deprivation 





45. MCM, 1969 (Rev.). 
46. United States v. Mason, 21 USCMA 389, 399, 45 CMR 163, 173 (1972). 
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IV. 


of a fundamental right, the denial of which offends a well-ordered system 
of justice.*’ 

Thus, the Mason and Adams cases illustrate what appears to be an anom- 
aly in military law—a right without a remedy. That is to say, the courts 
without exception recognize the importance of the right to counsel, yet the 
assertion of that right depends upon exclusionary rules of evidence, consid- 
eration of the effectiveness of counsel, or matters of speedy trial. Other- 
wise, the confined accused is left to await the arbitrary appointment of 
counsel without further recourse unless and until he can bring himself 
under the protection of one of these remedies. The absence of bail and the 
unique status of the military accused make this predictment especially 
onerous.‘ Whether the court ultimately tesolves the problem through an 
exercise of its rule-making powers or relies on the more traditional con- 
cepts of speedy trial and specific prejudice, the clear picture which emerges 





47. In still another case, United States v. Bielecki, 21 USCMA 450, 45 CMR 224 
(1972), the accused was not permitted to consult with a lawyer for 61 days, 59 
days of which were spent in pretrial confinement. Following the holdings of 
United States v. Mason, 21 USCMA 389, 45 CMR 163 (1972) and United States 
v. Adams, 21 USCMA 401, 45 CMR 175 (1972), Chief Judge Darden summarized: 
“The essence of both cases is that, alone, pretrial confinement or its equivalent is 
not a ‘critical state’ of the accusatory process that would entitle a member of the 
armed forces to the assistance and advice of counsel. .. . 


“On the other hand, an accused’s frustrated attempt to secure legal help in such 
circumstances may cause a court to characterize trial delay, if any exists, as vexa- 
tious. Reversal of a conviction may be the consequence. United States v. Mason, 
supra, where lack of speedy trial was also an issue, is such a case. United States 
v. Bielecki at 452, 45 CMR at 226 (footnotes omitted).” The refusal to furnish 
counsel upon request therefore did not constitute prejudice per se. The court next 
turned its attention to the question of specific harm but found none since a lawyer 
represented the accused at the pretrial investigation, and at trial he entered a plea 
of guilty. Judge Darden did, however, take the opportunity to endorse favorably 
the use of a magistrate system whereby a judge advocate would visit a confine- 
ment facility and review the propriety of further pretrial restraint. United States 
v. Bielecki, supra at 452 n.1, 45 CMR at 226 n.1 (the magistrate program is cov- 
ered in more detail in text accompanying notes 49-51 infra). Judge Quinn con- 
curred in the opinion. Dissenting in part from the decision, Judge Duncan reiter- 
ated his view set forth in the Mason case, supra, “that such protracted denial of 
the right to consult counsel is ‘so fundamentally unfair that the resultant impact 
is unconscionable, and fundamental fairness requires dismissal.’” United States v. 
Bielecki, supra at 455, 45 CMR at 229. 


. See United States v. Hounshell, 7 USCMA 3, 21 CMR 129 (1956). Cf. text ac- 
companying note 22 supra. See also United States v. Donohew, 18 USCMA 149, 
152, 39 CMR 149, 152 (1969) wherein the court made the following observation 
about the “unique position” of the military accused: “Many are now serving, by 
reason of compulsory laws, away from home, family and friends for the first time 
and some are of an age where in other jurisdictions they would be held respon- 
sible only as juveniles. These factors call for extraordinary concern.” 
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from the Mason and Adams decisions is that the court will in any event 
closely scrutinize delay in appointing counsel. 

Perhaps the easiest answer to such delays lies in the nature of preventive 
law. The courts on several occasions have suggested that the military imple- 
ment a procedure comparable to the Federal magistrate system.*® In fact, it 
has already been successfully adopted by some commands. The following 
process represents an approach tried at the Naval Base, Great Lakes, Illinois: 


At the earliest practicable time following confinement a judge advocate will conduct 
an informal hearing at which time each newly confined detainee will be advised of 
the nature of the charges against him and of the right of counsel available to him. 
Inquiry will be made to determine whether pretrial confinement is fully justified by 
the circumstances of the case. Certified judge advocates will be assigned as counsel 
for the detainees at the time of the hearing and notified of that assignment at once. 
Recommendations will be made by the hearing officer to the confining command, 
when considered appropriate regarding the necessity for continued pretrial 
restraint.5° 


Little reason can be found for not following such a program or one similar 
to it. “In most cases, defense counsel will eventually have to be appointed 
for the trial. All that will now be required is that the date of appointment 
be moved back.” * 

In short, leaving an accused in confinement without permitting him to 
consult a lawyer clearly meets with resounding criticism from the courts. 
Thus, at a time when public attention is fixed upon the operation of mili- 


tary justice, the staff judge advocate has a responsibility, if indeed not a 
duty, to initiate a magistrate program of some type at his command. Re- 
form, in the words of RADM J. B. McDevitt, JAGC, USN, (Ret.), former 
Judge Advocate General of the Navy, should come from within—not at 
the compulsion of the courts or Congress.** 





49. United States v. Bielecki, 21 USCMA 450, 45 CMR 224 (1972); United States v. 
Przybycien, 19 USCMA 120, 41 CMR 120 (1969); United States v. Lee, No. 72 
0697 (NCMR Apr. 18, 1972) [case unreported]; accord, United States v. Mladjen, 
19 USCMA 159, 162, 41 CMR 159, 162 (1969) (concurring opinion). 

. District Judge Advocate, Ninth Naval District, Great Lakes, Illinois, Letter 
003:O0LC:sj, subject: Procedures regarding detainees in pretrial confinement in 
Correctional Center, 26 August 1970; although the program was discontinued 
as a result of a substantial decline in case load, it was highly successful during 
the period of its operation; see also Cuthbert, The Military Magistrate Program, 
2 Army Lawyer, May 1972, No. 5 at 3; McNeill, Stockade Visitation Program, 
2 Army Lawyer, May 1972, No. 5 at 5. By MCBUL 5800 (281550Z Jul. 72), 
the Commandant of the Marine Corps recommended that similar procedures be 
established at all Marine Corps commands. 

. United States v. Tempia, 16 USCMA 629, 638, 37 CMR 249, 258 (1967). 

. Address by RADM J. B. McDevitt, JAGC, USN (Ret.), former Judge Advocate 
General of the Navy, JAG Conference, October 4, 1971. 
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JUSTICE AND THE MILITARY{ 

By Homer E. Moyer, Jr. 

Public Law Education Institute 

Suite 610, 1346 Connecticut Ave., N.W. 

Washington, D.C. 20036 

Pp. 1,000 (approx.) ; expandable post binder. $25.00 


Lieutenant Thomas M. Geisler, Jr., JAGC, USNR* 


THIS Is A significant book on military law. Justice and the 
Military is a wide-ranging volume which thoroughly discusses most aspects 
of military law as it now exists, more than twenty years after the adoption 
of the Uniform Code of Military Justice. It therefore helps fill a definite 
gap in legal literature. While some facets of military law are not covered, 
the volume remains sufficiently wide-ranging to be of great use to practi- 
tioners, both military and civilian. The military attorney will appreciate 
the organization into a single volume of the many subjects discussed. The 
civilian attorney, particularly the civilian attorney with no training in or 
experience with military law, will find in this volume a welcome map 
with which to venture into what may sometimes seem ferra incognita. 

According to the publisher, supplements will be available annually. Fur- 
thermore, Justice and the Military is being published in conjunction with a 
monthly Military Law Reporter, from the same publisher, which will be 
keyed to Justice and the Military. The price of the Reporter is expected to 
be $40.00 annually. 

Justice and the Military is divided into six chapters which cover the fol- 
lowing subjects: jurisdiction; military criminal procedure; role of the com- 
mand; first-amendment rights; substantive-law problems (i.e., articles 133 
and 134) ; and civilian-court review. 

The book is primarily textual in content, though generous excerpts from 
cases and administrative regulations are provided where pertinent. The clas- 
sic, but out-dated, exposition of military law, Winthrop’s Military Preced- 
ents,’ was principally descriptive, i.e., it recorded the law as it was. Besides 
being descriptive, Justice and the Military is also analytical (e.g., its func- 
tional analysis of article 134) * and critical, in the larger sense of the 
word. Where commentators differ sharply, as in the application of first- 
amendment rights in military law, Mr. Moyer cites arguments for various 





tThe present review is based upon final, prepublication versions of the entire 
book, except for Chapter II, which, unfortunately, was not available. With respect to 
Chapter II, therefore, the review merely indicates the pianned contents and cannot 
evaluate the substance. 


*Lieutenant Geisler is currently serving as an Appellate Defense Counsel at the 
Navy Appellate Review Activity, Office of the Judge Advocate General. He received 
his J.D. degree from the Harvard Law School in 1968. 


1. Winturop, Minirary Law anp Precepents (2d ed. 1896) (1920 reprint). 
2. Sections 5-200. 
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points of view, often in the words of their proponents, leaving the reader to 
his own evaluation and conclusion.* 

“Jurisdiction” is the subject of the first chapter. The author first dis- 
cusses the policy considerations for and against military jurisdiction as a 
separate jurisdiction. The bulk of the chapter thoroughly discusses jurisdic- 
tion over the person and jurisdiction over the subject matter, The latter 
subject has, of course, been a fertile field for litigation in recent years be- 
cause of the O’Callahan doctrine.‘ The exposition of law in this important 
area is ably presented. 

Chapter Two,’ entitled “Military Criminal Procedure Under the UCMJ,” 
is designed as a comprehensive treatment of military procedure at trial and 
during appellate military review. It also covers selected topics such as self- 
incrimination, speedy trial, and searches and seizures. Unfortunately, the 
book contains no general treatment of military evidence other than the se- 
lected topics covered in Chapter II. While this necessarily detracts from the 
book’s comprehensiveness, it should be noted that, with certain exceptions, 
military evidence is on the whole very much akin to rules of evidence as 
practiced in civilian jurisdictions. It might also be noted that at least one 
treatise on military evidence already exists.° 

The third chapter is likely to evoke some controversy. Its focus is “Mili- 
tary Criminal Procedure: the Special Problem of the Appropriate Role of 
Command,” or, more succinctly, “command influence,” as it is therein de- 
fined. Some may feel that “command influence,” though significant when it 
occurs, is not so far-ranging as to warrant an entire chapter. The explana- 
tion appears to lie in Mr. Moyer’s definition of “command influence,” 
which, for the purposes of his analysis, is broader than common usage. 
Thus, the term as used in the book signifies both “lawful command influ- 
ence” (the role provided the command by statute, i.e., the Code) and “un- 
lawful command influence” (the usual sense of “command influence”: ille- 
gal intrusion into the judicial process). In this light, then, a large portion 
of the chapter deals with those aspects of military procedure which are en- 
trusted by the Code to the command, e.g., reference of charges to trial, ap- 
pointment of court personnel, and overruling of the judge on matters of 
law. There is a discussion as to whether these powers might better be 
vested in some other authority. The actual discussion of “illegal command 
influence” thoroughly describes the law in that area. Mr. Moyer provides 
an exhaustive account of the case of United States v. DuBay’ in his treat- 
ment of this topic. 





. Sections 4-110-4-123. 

. O'Callahan v. Parker, 395 U.S. 258 (1969). 

. As indicated earlier, Chapter II was not available for reviewing purposes. A state- 
ment of the planned contents was, however, available. Mr. Moyer was assisted 
in the preparation of Chapter II by a number of contributory authors. 

. Munster and Larkin, Miuitary Evivence (1959). 

. 17 USCMA 147, 37 CMR 411 (1967). 
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Chapter Four discusses first-amendment rights, notably “free speech,” in 
military law. This chapter is an exceptionally able synthesis which brings 
together and analyzes various aspects of the freedom of expression, includ- 
ing pure speech, publications, demonstrations, symbolic speech, and also 
freedom of association, and other topics. This subject is, of course, particu- 
larly difficult since it is a meeting point between the values underlying the 
freedom of speech, perhaps the most cherished liberty of all, and the real 
necessities of military organization. There are problems here which cannot 
be glossed over with easy rhetoric. There is thus the paradox, in the lan- 
guage of Professor Vagts, that a serviceman may “sacrifice some of the lib- 
erties which he is called to protect.” * The chapter begins with a sampling 
of thought by commentators of greatly varying views. There follows a de- 
tailed and comprehensive survey of the law as it pertains to the diverse as- 
pects of this subject. Case law is supplemented by a thorough examination 
of pertinent military regulations, particularly with regard to demonstrations 
and publications. 

The fifth chapter, a discussion of selected substantive-law problems, is at 
present limited to discussion of articles 133 and 134. The treatment of 
these two articles is excellent. Mr. Moyer first discusses in detail the three 
separate clauses of article 134, their individual backgrounds, and judicial 
interpretation of them. In particular, Mr. Moyer traverses well the labyrin- 
thine paths by which State and (civilian) Federal offenses may be alleged 
as violations of article 134. There follows a very good functional analysis 
of how article 134 is used in actual practice. The treatment of article 133 is 
also good. 

The main weakness of the fifth chapter as presently constituted is that it 
discusses only articles 133 and 134, It would have been preferable to dis- 
cuss all the punitive articles of the Code, or, at a minimum, offenses of a 
military nature, such as order violations, missing movement, desertion, dis- 
respect, and misconduct of sentinels, to mention a few examples. Even the 
simpler military offenses contain complications for the unwary. Hopefully, 
this weakness will be rectified in the near future; the publisher indicates 
that additional sections on substantive-law problems will be forthcoming.® 

The sixth chapter, judicial review by civilian courts, puts together mate- 
rials in a format which should prove most helpful. Mr. Moyer discusses the 
various procedural remedies available, e.g., habeas corpus, mandamus, and 
various other aspects of this topic, including of course the scope of review. 
In particular, he very thoroughly discusses the still-evolving doctrine of 
“exhaustion of remedies,” which, as he notes, if not carefully developed, 
may, because of proliferating remedies, entail exhaustion of the petitioner 
as well as of his remedies.*° 





. Vagts, Free Speech in the Armed Forces, 57 Cotum. L. Rev. 187, at 189 (1957). 

. The expandable-post-type binder will presumably permit easy integration of these 
additions. 

. See Section 6-234. 
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The preceding description of the contents of Justice and the Military 
does not, of course, mention every topic treated by the book. Suffice it to 
say that, despite the limitations noted, this volume is on the whole wide- 
ranging in its scope. To a large degree it fills the need for a modern gen- 
eral volume on military law. That need has been pressing, for just the last 
25 years have seen great changes, The Uniform Code of Military Justice 
has been enacted, and the responsibility for an evolving, unified jurispru- 
dence of military law has been entrusted by Congress to the United States 
Court of Military Appeals. As a thorough, well-organized exposition of 
modern military law, Justice and the Military is a substantial achievement. 
It should prove of great value to military lawyers and to civilian attorneys 
alike. Though not a casebook, it should also prove useful in law-school 
courses on military law. In short, Justice and the Military well deserves a 
place in the libraries of those concerned with military law. 





Wuo Jupces Tue Jupces? 
By William Thomas Braithwaite. 


Lieutenant (JG) Neil J. Dilloff, JAGC, USN* 


WILLIAM T. BRAITHWAITE’S Who Judges the Judges? is an in- 
depth study of five States’ procedures for removal and retirement of State 
and local judges. The States studied are Missouri, New Jersey, New York, 
California, and Illinois. Three major problem areas within the scope of 
the study are identified and examined: judicial incompetence, misconduct, 
and disability. The study of these problems in the five States was funded 
by the American Bar Foundation, which is the legal-research affiliate of 
the American Bar Association. 

The method of exposition used by the author is a combination of actual 
case studies and statistical data. The book is divided into four major parts: 
the situations justifying removal and the procedures used to deal with 
them, removal and discipline for misconduct, retirement for disability, and 
conclusions as to which procedures are best. Although incompetence is 
listed as a major cause for removal, the author chooses not to discuss that 
subject and stresses primarily misconduct and disability. 

The solutions proposed by the States under consideration and the proce- 
dures enacted to effect these solutions are more or less similar. Commis- 
sions composed primarily of judges and lawyers from the local bar use 





*Lieutenant (jg) Dilloff, presently in the JAG Corps Excess Leave program, is in 
his third year of law school at the Georgetown University Law Center. He received 
his B.A. degree from the University of North Carolina at Chapel Hill. 
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informal * and sometimes formal proceedings to deal with unsatisfactory ju- 
rists. The study emphasizes that even though there are satisfactory formal 
procedures set out for coping with judges who are unfit, informal persua- 
sion techniques are always preferred and regularly employed to weed out 
the undesirables in State judiciaries. 

The style of the author is serious and to the point—but not dry. It may 
be best described as that employed in many “readable” documentaries. Al- 
though Braithwaite uses the case study both to bolster his findings and to 
make the book more readable, the book still remains a study project in 
tone and style. It can be read with understanding, however, by both the 
lawyer and nonlawyer. 

The objectives of the study are fulfilled: the author tells us how the pro- 
cedures of the five States operate in practice and how they are theoretically 
designed to function. Unfortunately, the objectives are confined to a narrow 
view of how these States deal with judicial administration without offer- 
ing any new solutions to the problems confronting all of the States as 
well as the Federal judiciary. 

The political aspects of the appointment or election of judges, their ten- 
ure, and removal are neglected by the author. The author’s empiricism in 
an essentially nonempirical political area leads to a jaundiced view of the 
problem. The procedures and methods surrounding the removal of judges 
for misconduct or disability should not be reflected in a strictly statistical or 
statutory vacuum because they depend greatly for their efficacy on the po- 
litical, economic, and social environment in the State populace at large as 
well as the State’s legal community. In the opinion of this reviewer, the 
proper perspective could have been provided without unduly expanding the 
scope of the study. 

Who Judges the Judges? is especially relevant to military-judge disci- 
pline and removal procedures. Although the military judge works within a 
different framework and has a less intensive political climate in which to 
operate, the problems of incompetence, misconduct, and even disability also 
afflict military-service judiciaries—even if less prevalent than in the other 
spheres. Service judicial officials would do well to study the means of scru- 
tiny and procedures for removal of judges presented with an eye towards 
their potential for use in policing service judiciaries. 

The author concludes with a summary of the essentials of an effective 
procedure for removal of unsatisfactory judges. He feels that a permanent 
staff and commission are necessary to study complaints about judges and 
that confidentiality and accessibility should characterize the procedures. 





. The informal techniques that the study emphasizes include: persuasion techniques 
by members of the bar attempting to influence incompetents to retire or resign 
from office, encouraging incumbents not to run for reelection, appealing to family 
and friends by the disciplining agency to encourage the judge to resign, and 
threats of public exposition and embarrassment. 


158 





JAG Journal e XXVII 


Also, he feels that a formal hearing agency is necessary for decisions which 
cannot be made informally. 

The title of the book is somewhat misleading as the book tells us what 
rather than who, judges the judges, The procedural aspects of the process 
appear to be overly emphasized at the expense of the actual decision-making 
process. Maybe the question, who judges the judges, results in too facile 
and shocking an answer: the judges, for the most part, judge themselves! 
The study hints at this startling conclusion in a roundabout way, but leaves 
it up to the perception of the reader to extract this simple answer. Certainly 
with such a conclusion as this, a study of this kind was necessary. It is in- 
teresting to note that, unlike the Federal system of checks and balances, 
most States have judicial administrative bodies almost acting as the sole dis- 
ciplinarians for themselves and their colleagues. Impeachement,’ address,* 
recall,* and other more formal proceedings have almost been driven into de- 
suetude at the State level. A more accurate title for the book would 
be—how the judges are judged. Braithwaite does a scholarly job in illumi- 
nating this important area. The book is highly recommended for judges, 
lawyers, and laymen. 





2. Impeachment, which exists in forty-six States and the Federal system, is a legisla- 
tive proceeding in which the lower house acts as a grand jury and the upper house 
as a trial court. 

. Address is a formal request from the legislature to the governor asking him to re- 
move a judge. It is presently available in twenty-eight states. 

. Recall is analogous to initiative and referendum. If a certain percentage of the vot- 
ers sign a petition to recall a judge, he must face a special election. It is presently 
available in seven States. 


* U.S. GOVERNMENT PRINTING OFFICE: 1972 O-——476-869 
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